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I

wrote this essay in December
2017, after enjoying a long
telephone conversation with
Justice Thomas L. Steffen. I knew Justice
Steffen was aging and approaching
the end of his life. I wanted to write
something about him, for him, while he
still lived. Thus, I wrote this essay but
held it in reserve until the time arrived for
its publication. Justice Steffen died on
September 1, 2020, at 90 years of age.
As a law student in 1992 I read the
McKay v. Bergstedt decision from the
Nevada Supreme Court which examined
the right-to-die issue considered by the
U.S. Supreme Court in Cruzan v. Director,
Missouri Department of Health. I was

intrigued by the subject matter--but
mesmerized by the author's powerful
prose. Bergstedt was unlike the
analytical and dispassionate appellate
decisions I had grown accustomed to
reading. It was legally persuasive, yet it
took me back to my humanities studies
of art, poetry, and literature. It reached
beyond my mind and penetrated my
soul. A few excerpts illustrate:
At the tender age of ten,
Kenneth suffered the fate of
a quadriplegic as the result
of a swimming accident.
Twenty-one years later, faced
with what appeared to be

the imminent death of his ill
father, Kenneth decided that
he wanted to be released from
a life of paralysis held intact by
the life-sustaining properties
of a respirator.
Although
Kenneth was able to read,
watch television, orally operate
a computer, and occasionally
receive limited enjoyment
from wheelchair ambulation,
he despaired over the prospect
of life without the attentive
care, companionship and love
of his devoted father.
....
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Diversity
What Is Diversity?
Diversity refers to a variety of people
from different cultures, backgrounds,
and perspectives.
The MerriamWebster definition states diversity is “the
inclusion of different types of people
(such as people of different races or
cultures) in a group or organization.”
Is the Legal Profession Diverse?
Sadly, the legal profession remains
one of the least diverse of any profession
in the United States.1 Although
women make up roughly half the
U.S. population, according to the
American Bar Association’s National
Lawyer Population Survey, as of 2017,
women only make up 35% of the legal
profession.2 In terms of private practice,
although women represent half of all
summer associates and associates, only
20% of partners and just 18% of equity
partners are women.3
When reviewing racial and ethnic
diversity in the legal profession, the
statistics are even worse. According to
the ABA’s National Lawyer Population
Survey, in 2017, only 5% of attorneys
identified as Black or African American,
and similarly only 5% as Hispanic
or Latino.4 Yet, data collected by the
U.S. Census Bureau indicate that, as
of 2016, Black or African American
individuals made up 13.3% of the total
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U.S. population and Hispanic or Latino
individuals made up 17.8% of the total
U.S. population.5
What About the Legal Profession in
Northern Nevada?
The only diversity-related datum
the Washoe County Bar Association
currently collects on our members is
gender. Based on that data, our WCBA
membership is 34% women, largely
mirroring the national statistics.
Demographic data collected by the
Nevada State Bar shows that of the
786 voluntary respondents for Washoe
County, the four largest identified races
were as follows: 91% Caucasian, 3%
Hispanic, and 1.6% Asian and another
1.6% as Mix. However, data collected
by the U.S. Census Bureau indicates
that, as of 2019, the four largest races
in Washoe County are as follows: 62%
Caucasian, 25% Hispanic, 5.8% Asian,
and almost 4% identified as Mix.
How Does Diversity Impact the Legal
Profession?
Diversity is important in law
because it creates a better reflection of
society as a whole, enabling firms and
legal departments to better serve their
clients. Being a diverse profession allows
attorneys to reflect the cultures, values,
and diversity of their clients, and to
bring different cultural, racial, ethnic,
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religious and gender perspectives to the
table in order to more effectively solve
problems.
The interpretation of the law is
influenced by a person’s background and
life experiences. A diverse workplace
creates new opportunities and leads
to better employee engagement
and retention. It also promotes the
inclusion and consideration of varying
perspectives, which leads to more
effective group problem solving and
innovation.
How Do We Improve Diversity in Our
Profession?
First and foremost, as a profession
we cannot address an issue we are not
educated about. We cannot effectively
create solutions if we do not fully
understand the importance and role
diversity plays in the legal profession
and our community overall. Educating
ourselves on the importance and benefits
of having a diverse and inclusionary legal
profession is the first step to effectively
implementing measures to promote
diversity.
Currently, myself and Executive
Director, Gina MacLellan, are
representing the WCBA and participating
in roundtable (virtual) discussions on
diversity and inclusion with Nevada’s
Continued on page 5
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CONVERSATIONS ON DISCOVERY
By Wesley M. Ayres, Discovery Commissioner

N

RCP 34(a)(1) essentially
allows a party in a civil
action to inspect, copy,
test, or sample designated documents,
electronically
stored
information
(“ESI”), or tangible things that are
within another party’s “possession,
custody, or control.” This same phrase
is also found in connection with the
initial disclosure obligation described
at NRCP 16.1(a)(1)(A)(ii), and the
provision authorizing subpoenas duces
tecum under NRCP 45(a)(1)(A)(iii). In
the context of disclosing or producing
documents under these rules, the
concept of “possession” rarely causes
a problem. It would mean something
akin to ownership, or at least direct
dominion over a document or thing.
See “Possession,” Black’s Law Dictionary
(11th ed. 2019). Similarly, the concept
of “custody” is rarely litigated. It
apparently is used with reference to the
custodian of a document or thing—
someone who may lack ownership
or physical possession, but who
nevertheless is entrusted to maintain
and safeguard the document or thing.
See “Custodian,” Black’s Law Dictionary
(11th ed. 2019). With regard to both of
these terms, the legal and actual ability
of the party to obtain and produce
the document or thing is clear, so that
party can be compelled to produce a
document or thing that is otherwise
within the scope of discovery,
The concept of “control” is more
problematic. Since direct control is
fully encompassed by “possession” or
“custody,” the term “control” presumably
is intended to cover situations in which a
party is deemed to have indirect control
over a document or thing. Necessarily,
this concept raises an issue over a party’s
ability to obtain a document or thing
from someone else.
Without question, a party may be
obligated to produce documents or

things even though that party does not
have legal ownership, or even actual
possession or custody, of the items to
be produced. See, e.g., In re Naranjo,
768 F.3d 332, 350 (4th Cir. 2014) (“a
partner in a law firm cannot avoid his
or her disclosure obligations by foisting
the documents off to an associate who
happens to reside in another judicial
circuit”); Anderson v. Cryovac, Inc.,
862 F.2d 910, 928-29 (1st Cir. 1988)
(finding that certain records were
available to party and under its control
due to cooperation pact with nonparty
that had actual possession); see also
Kissinger v. Reporters Comm. for Freedom
of the Press, 445 U.S. 136, 164 n.6
(1980) (Stevens, J., concurring and
dissenting) (with regard to [federal]
Rules 34 and 45, “courts have rejected a
narrow physical-possession test, focusing
instead on whether the . . . party has a
legal right to custody or control of the
documents in question”). But courts
must be careful in applying this concept
“because sometimes the party’s actual
ability to obtain compliance from
nonparties may prove more modest than
anticipated.” See 8B Charles A. Wright
et al., Federal Practice and Procedure §
2010, Westlaw (database updated Oct.
2020) [hereinafter Wright].
Recently, in Dep’t of Taxation v. Dist.
Court, 136 Nev. Adv. Op. 42, 466 P.3d
1281 (2020), the Nevada Supreme
Court had the opportunity to address
this issue. In that case, the Nevada
Department of Taxation (“Department”)
used a temporary employment agency,
Manpower, to hire and train eight
temporary workers to review and rank
applications for recreational marijuana
establishment licenses. After Nevada
Wellness Center, Inc. (“NWC”), was
denied a license, it brought suit against
the Department based on allegations
that the Department used unlawful and
unconstitutional application procedures

in awarding licenses. In connection with
that suit, NWC sought an order directing
the Department “to preserve relevant
electronically stored information from
servers, stand-alone computers, and/or
cell phones.” The discovery commissioner
recommended that the motion be
granted, and further recommended,
subject to specified protections, that the
Department make available for copying
“all cell phones (personal—only if used
for work purposes—and/or business)
of each such person that assisted in the
processing of ” recreational marijuana
licenses. The Department objected
to this recommendation, arguing that
it had no control over the Manpower
workers. The district court denied that
objection and ultimately ordered it to
“produce the cell phones, as identified
in the [report and recommendation],
and all information obtained from the
cell phones immediately.” In a petition
for extraordinary relief, the Department
argued that it had no duty to seize,
duplicate, and produce the Manpower
workers’ cell phones because the
Department lacked “possession, custody,
or control” pursuant to NRCP 16.1 over
those phones. See id. at 2-4, 466 P.3d at
1282-83.
Although our high court generally
declines to consider discovery orders
by writ petition, it chose to consider
the Department’s petition “[b]ecause
this court has yet to define ‘possession,
custody, or control’ within the meaning
of the Nevada Rules of Civil Procedure,
and because diverging federal authority
risks imposing inconsistent results for
different litigants.” See id. at 4-5, 466
P.3d at 1283. It then examined the
two approaches taken by federal courts
to determine when a party or person
has “control” over documents, ESI,
or tangible things. It noted that some
federal courts hold that a party has
“possession, custody, or control” for
January/February 2021, Vol. 43, No. 1
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purposes of our discovery rules “where
the party has actual possession of or a
legal right to obtain the same.” See id.
at 6-7, 466 P.3d at 1284 (citing several
federal appellate court cases). Other
courts, however, interpret “possession,
custody, or control” as requiring a party
to produce documents, ESI, or tangible
things “if it has actual possession of
them or the practical ability to produce
them—even absent an accompanying
legal right to such material.” See id. at
7-8, 466 P.3d at 1284 (citing supporting
cases).
The Supreme
Court expressed
concern that the “practical ability”
approach “will oftentimes be futile,
precisely because the party has no
certain way of getting those documents.”
See id. at 8, 466 P.3d at 1285 (quoting
In re Citric Acid Litig., 191 F.3d 1090,
1108 (9th Cir. 1999); see also Klesch
& Co., Ltd. v. Liberty Media Corp.,
217 F.R.D. 517, 520 (D. Colo. 2003)
(“even under the most expansive
interpretation of ‘control,’ the ‘practical
ability’ to demand production must
be accompanied by a similar ability to
enforce compliance with that demand”);
see also Chaveriat v. Williams Pipe Line
Co., 11 F.3d 1420, 1427 (7th Cir. 1993)
(“the fact that a party could obtain a
document if it tried hard enough and
maybe if it didn’t try hard at all does
not mean that the document is in its
possession, custody, or control; in fact
it means the opposite”). This prospect
militates in favor of the “legal control”
approach because it would tend to
avoid unreasonable results. See Dep’t of
Taxation, 136 Nev. Adv. Op. 42, at 8,
466 P.3d at 1285; see also Leven v. Frey,
123 Nev. 399, 405, 168 P.3d 712, 716
(2007) (explaining that “[w]hen construing
an ambiguous statutory provision,”
a statute’s language must be read to
produce reasonable results). In addition,
the subpoena process permits a party to
obtain documents, ESI, and tangible
things directly from nonparties, while
affording those nonparties appropriate
protections. See Dep’t of Taxation, 136
Nev. Adv. Op. 42, at 8, 466 P.3d at
1285. The court therefore held that
documents, ESI, or tangible things are
within a party’s possession, custody, or
control “if the party has either actual
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possession of or the legal right to obtain
the same.” See id. at 9, 466 P.3d at 1285.
Because the parties agreed that
the Department did not have actual
possession of the Manpower employees’
cell phones or their content, the only
remaining question was whether the
Department had the legal right to
seize and copy the contents of those
cell phones. NWC argued that the
Department had that right pursuant
to provisions of its contract with
Manpower. Those provisions essentially
required Manpower to “maintain under
generally accepted accounting principles
(GAAP) full, true and complete records”
necessary to show compliance with
applicable regulations and statutes
“upon audits or reviews,” and to allow
the Department to review and copy
those records at any reasonable time.
The Supreme Court rejected that
argument, noting that these provisions
generally refer to financial books and
records, and that the contract explicitly
defines and limits the Department’s
relationship
with
Manpower—an
independent contractor—and the
Manpower workers. “Even under a
generous interpretation of these contract
provisions, we cannot conclude that
this language grants the Department
the legal authority to demand that the
Manpower workers turn over their
personal cell phones for inspection and
duplication.” Id. at 11, 466 P.3d at 1286.
Accordingly, it held that the Manpower
workers’ cell phones are outside the
Department’s “possession, custody, or
control” under NRCP 16.1 and that
the district court exceeded its authority
when it compelled the Department to
produce that information.” See id.
The issue of control is often raised
with respect to an individual’s medical
records. While not addressed in Dep’t
of Taxation, many federal courts have
found that records created by a health
care provider belong to the provider.
Although those records pertain to the
patient, they are the provider’s records,
and a patient does not have the right
to take possession of his or her medical
records away from the health care
provider who created them. Thus, a
patient does not have “control” over his
or her medical records for purposes of

NRCP 16.1, 34 and 45 (at least until
the patient obtains or is given copies of
those records). See, e.g., Pham v. WalMart Stores, Inc., No. 2:11-cv-01148KJD-GWF, 2012 WL 3730565, at *2
(D. Nev. Aug. 28, 2012) (quoting Clark
v. Vega Wholesale, Inc., 181 F.R.D. 470,
472 (D. Nev. 1998)) (“[t]he relationship
between the Plaintiff and her doctor
is not sufficient to establish control”);
Powell v. Texvans, Inc., No. 2:09-cv01079-LDG-GWF, 2010 WL 4791507,
at *1-2 (D. Nev. Nov. 18, 2010)
(explaining that “a patient does not
have control of medical records that are
in the possession, custody or control of
his medical providers, and that the party
seeking the records can obtain them
by serving a subpoena on the medical
provider”); see generally 8B Wright §
2210 (observing that “[a] party has
been found not to control the records
of a doctor who has examined him or
her”) (citing cases). Without question,
a patient in Nevada is entitled to access
to his or her medical records. See NRS
629.061(1)(a) (2019). The patient is
also entitled to copies of those medical
records upon payment of a copying fee.
See id. 629.061(2). But a right to inspect
documents and to obtain copies upon
payment of a fee cannot equate with
“control” over documents for purposes
of NRCP 16.1, 34, or 45. These same
rights are conferred upon all litigants (at
least with regard to relevant documents)
through the rule authorizing subpoenas
duces tecum. See NRCP 45.
The records of financial institutions
are another facet of this issue that
is often litigated and, again, courts
have found that records created by
the institution generally belong to the
institution. See, e.g., United States v.
Miller, 425 U.S. 435, 440 (1976) (bank
records “are not respondent’s ‘private
papers’ . . . [;] these are the business
records of the banks”). Similarly, at
least one court has ruled that a plaintiff
must seek an insurer’s claim file directly
from the insurer through Rule 45, rather
than through a request directed to the
party-insured. See Zawadski v. Cmty.
Hosp. Ass’n, No. 09-cv-01682-LTBMEH, 2010 WL 3085719, at *5 (D.
Colo. Aug. 6, 2010) (denying plaintiff’s
motion to obtain claim file directly

from insured). But practitioners should
bear in mind that these are not fixed
rules. If the party seeking documents,
ESI, or tangible things can show that
the responding party or person has the
legal right to obtain the materials upon
demand (e.g., pursuant to a statute,
regulation, or agreement) control may
be found. For example, a party who
has free and unfettered online access to
its banking records arguably would be
required to produce them. Moreover,
a party may be deemed to have control
over responsive documents that are
within the possession or custody of
the client’s agents, including attorneys.
See, e.g., Am. Soc’y for the Prevention of
Cruelty to Animals, 233 F.R.D. 209,
212 (D.D.C. 2006) (“[b]ecause a client
has the right, and the ready ability, to
obtain copies of documents gathered
or created by its attorneys pursuant
to their representation of that client,
such documents are clearly within the
client’s control”). If a dispute arises
over the issue of “control,” the party
seeking documents bears the burden of
showing that control exists. See, e.g.,
Kee v. Raemisch, 793 F. App’x 726, 734
(10th Cir. 2019) (“the district court

correctly noted Kee had not established
the documents or communications were
in the ‘possession, custody, or control’
of the three remaining defendants”);
United States v. Int’l Union of Petroleum
& Indus. Workers, 870 F.2d 1450, 1452
(9th Cir. 1989) (“[t]he party seeking
production of the documents . . . bears
the burden of proving that the opposing
party has such control”).
Wes Ayres is the Discovery
Commissioner for the Second
Judicial District Court.
His columns are online and
searchable at wcbar.org.
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affinity bar associations, led by the
Nevada State Bar and its newly formed
Blue Ribbon Committee on Diversity
and Inclusion.
The new Committee is seeking to
enhance the promotion of diversity and
inclusion in the legal practice throughout
the state of Nevada. Working together,
we can implement lasting systemic
changes in the legal profession and
diversify our legal practice to accurately
reflect and better represent our clients
and community.
_______________________
American Bar Association, Diversity and Inclusion
in the Law: Challenges and Initiatives, (Dec. 23,
2020), available at: https://www.americanbar.org/
groups/litigation/committees/jiop/articles/2018/
diversity-and-inclusion-in-the-law-challengesand-initiatives/.
2
Id.
3
Id.
4
Id.
5
Id.
6
United States Census Bureau, Washoe
County, Nevada, (Dec. 23, 2020), available at:
https://www.census.gov/quickfacts/fact/table/
washoecountynevada/PST045219.
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A P P E L L AT E B R I E F S
By Adam Hosmer-Henner, McDonald Carano

CROSS-APPEALS AND EQUITABLE OFFSETS

T

here are only limited
circumstances when crossappeals on the same issue
are proper and both parties can be
considered aggrieved. See NRAP 3A(a)
(allowing an appeal only by a party
who is aggrieved by a judgment).
Cross-appeals are frequently dismissed
on the basis that the Nevada Supreme
Court lacks jurisdiction to entertain
the cross-appeal as the purported crossappellant prevailed below. See, e.g., Ford
v. Showboat Operating Co., 110 Nev.
752, 757, 877 P.2d 546, 550 (1994)
(finding that the cross-appellant was
“not aggrieved by the district court’s
decision,” but rather “prevailed . . . on
its motion for summary judgment”). In
J.E. Johns & Associates v. Lindberg, the
Court entertained both an appeal and
cross-appeal on an equitable offset issue
and specifically on the “amount to be
offset from the original judgment under
NRS 17.251(1)(a).” 136 Nev. Adv. Op.
55, 470 P.3d 204, 207 (2020).
While the same general issue was
technically before the Court, both
appeals were implicitly deemed proper
as the parties were challenging the
application of NRS 17.245(1)(a) on
one hand and the offset calculation on
the other. Respondents/cross-appellants
contended that “NRS 17.245(1)(a) does
not apply to offset the judgment because
the statute requires a finding of joint
tortfeasor liability for all defendants for
the same injury.” Lindberg, 470 P.3d
at 206. Appellants/cross-respondents
challenged the “district court's offset
calculation, arguing that the district
court erred by failing to offset the
judgment by the full settlement amount
paid by the sellers.” Id. The Court
affirmed and denied the relief sought in
both the appeal and cross-appeal.
NRS 17.245(1)(a) provides: “When
a release or a covenant not to sue or not
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to enforce judgment is given in good
faith to one of two or more persons
liable in tort for the same injury or the
same wrongful death . . . It does not
discharge any of the other tortfeasors
from liability for the injury or wrongful
death unless its terms so provide, but it
reduces the claim against the others to
the extent of any amount stipulated by
the release or the covenant, or in the
amount of the consideration paid for it,
whichever is the greater . . .” The seminal
case interpreting NRS 17.251(1)(a),
Banks v. Sunrise Hospital, 120 Nev. 822,
843, 102 P.3d 52, 67 (2004), holds that
after settlement with one tortfeasor, a
plaintiff may still proceed to trial against
another tortfeasor, but “to prevent
double recovery to the plaintiff, the
statute also provides that claims against
nonsettling tortfeasors must be reduced
by the amount of any settlement with
settling tortfeasors.”
The Court first rejected respondents/
cross-appellants’ position, relying on
the statutory text and Banks, because
the “relevant question governing the
applicability of NRS 17.245(1)(a) for
the purposes of settlement offsets is
whether both the settling and remaining
defendants caused the same injury”
and not whether the settling defendant
had been found liable. Lindberg, 470
P.3d at 208. The Court then rejected
appellants/cross-respondents’ position
by finding that NRS 17.251(1)(a) does
not “permit the blanket deduction of
entire settlement amounts without
scrutinizing the allocation of damages
awarded therein.” Id. at 210. Although
the settlement offset was challenged
by respondents/cross-appellants in
its entirety, the appellants/crossrespondents likely would not have been
able to challenge the amount of the offset
without having filed a cross-appeal.
While it can be difficult to persuade

the Nevada Supreme Court that it has
jurisdiction over a cross-appeal, it can be
perilous to fail to file a cross-appeal when
one is required. In Tulelake Horseradish,
Inc. v. Santa Margarita Ranch, LLC the
Court agreed with respondents that an
award of attorney’s fees was improper.
132 Nev. 1038 (2016) (unpublished).
Yet because respondents did not file
a cross-appeal, the Court found that
it “lack[ed] jurisdiction to vacate the
$12,600 that was awarded,” even while
rejecting appellant’s request for a larger
sum and indicating that the Court
would have vacated the fees entirely
if a cross-appeal had been filed. Id; see
also Parks! Am., Inc. v. Harper, 132 Nev.
1015 (2016) (unpublished) (dismissing
cross-appeal that only challenged the
basis for an award of fees and costs
and not that the cross-appellants were
entitled to “fees beyond those awarded
by the district court”).
When filing a cross-appeal, in
addition to the substantive issues
addressed above in Lindberg and Ford,
there are other procedural nuances
that require careful attention by the
practitioner. First, cross-appellants must
file a docketing statement in accordance
with NRAP 14. This must be done
within “21 days after docketing of the
appeal” and the filing is critical as the
failure to file may result in sanctions
or the dismissal of the appeal. NRAP
14(b)-(c).
Second, the briefing schedule in
a cross-appeal is roughly as follows:
appellant’s opening brief (30 pages),
respondent’s combined answering brief
on appeal and opening brief on crossappeal (40 pages), appellant’s combined
reply brief on appeal and answering
brief on cross-appeal (30 pages), and
finally the respondent’s reply brief (15
pages). NRAP 28.1(c), (e)(1). The brief
lengths may alternately be calculated

by the type-volume limitation of
NRAP 28.1(e)(2). As there are
four briefs rather than the three in
a standard appeal, special attention
should be given to whether a party
is improperly introducing a new
argument in a certain brief or is
waiving an argument that should
have been made in that brief.
Third, if there is a cross-appeal
then the “initial expense of preparing
a joint appendix shall be borne
equally by the parties appealing,”
rather than this cost initially falling
on the appellant. NRAP 30(h).
Fourth and finally, a cross-appeal
does not normally cause a deviation
in the oral argument procedure
unless some exception is warranted.
NRAP 34(d). The cross-appeal
“shall be argued with the initial
appeal at a single argument,” NRAP
34(d), and the party that filed the
notice of appeal first is the appellant
Adam Hosmer-Henner is a partner at
McDonald Carano and
practices primarily in
the areas of commercial
litigation and appellate
law.
He
regularly
handles appeals and writ
proceedings at the Nevada
Supreme Court and the
United States Court of Appeals for the
Ninth Circuit.
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FA M I LY L AW
By Alexander Morey, Silverman Kattelman Springgate, Chtd.

KAUR V. SINGH,
SINGH, JUDICIAL ESTOPPEL: A SUMMARY
AND COMMENT

T

he Nevada Supreme Court,
Justice Gibbons writing for
the three Justice panel with
Justices Stiglich and Silver, issued a
decision in Kaur v. Singh, 136 Nev. Adv.
Op. 77 (Dec. 19, 2020), dealing with
judicial estoppel. In Kaur, the Court
explains that its prior holding in Vaile
v. Eighth Judicial District Court, 118
Nev. 262, 44 P.3d 506 (2002), did not
abrogate the traditional judicial estoppel
analysis, and describes duress and
coercion as defenses to judicial estoppel.
Rajwant Kaur and Jaswinder Singh
married in India in 1989. They moved
to California in 1993. In 2004, Rajwant
and Jaswinder filed a joint petition
for divorce in Las Vegas, Nevada,
representing the required six weeks
of Nevada residency, and the district
court entered a divorce decree. Rajwant
and Jaswinder then traveled to India
where Rajwant married Jaswinder’s
brother, she alleged on Jaswinder’s order.
Approximately three weeks later, Rajwant
and Jaswinder returned to California
without the brother and continued
living together. Fourteen years later,
Rajwant learned Jaswinder had married
another woman in India and filed for
divorce. Jaswinder eventually raised
the 2004 Nevada divorce as a defense.
In response, Rajwant filed a motion in
Nevada to set aside the divorce. After an
evidentiary hearing, the district court
declined to set aside the decree based on
the holding in Vaile despite the district
court’s discomfort with the result.
Rajwant’s opening brief contained this
quotation of the district court’s remarks:
“There is simply insufficient evidence
that the . . . Defendant acted under

8
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duress. So much as I find the facts of this
case offensive—and I do—I can’t rule
on me being offended. I have to rule on
what is law and precedent, and Vaile is
still precedent in this state.”
The Supreme Court determined the
district court erred by relying on the
insufficient proof of duress or coercion
to deny relief without first determining
whether judicial estoppel should apply
under the traditional five factor analysis.
In doing so, the Court treated duress and
coercion as distinct defenses—excuses
or equitable bases for a court to decline
to apply judicial estoppel. The district
court should have analyzed whether
(1) Rajwant took two positions, (2) she
took the positions in judicial or quasijudicial administrative proceedings,
(3) she successfully asserted the first
position by having the first position
adopted or accepted as true, (4) her
two positions were totally inconsistent,
and (5) her first position was taken as
a result of ignorance, fraud, or mistake.
See In re Frei Irrevocable Tr. Dated Oct.
29, 1996, 133 Nev. 50, 56, 390 P.3d
646, 652 (2017). The Court remanded
the matter for the district court to make
that analysis.
Remand for analysis of all of the
judicial estoppel factors was, in this
author’s humble opinion, the correct
result. I do, however, quibble slightly
with the reasoning. Treating duress and
coercion as defenses to judicial estoppel
seems to unnecessarily complicate the
analysis. As the Kaur Court points
out with its use of the following
quotation, the fifth judicial estoppel
factor concerns intentionality: “judicial
estoppel should be applied only when a

party’s inconsistent position arises from
intentional wrongdoing or an attempt
to obtain an unfair advantage.” NOLM,
LLC v. Cty. of Clark, 120 Nev. 736, 743,
100 P.3d 658, 663 (2004). Duress and
coercion are, like ignorance, fraud, and
mistake, reasons to conclude a party
did not act intentionally. For example,
consider the alternate formulation of
the judicial estoppel factors in the Texas
appellate case Graves v. Tomlinson: “The
doctrine of judicial estoppel bars a
party who has successfully maintained
a position in a prior judicial proceeding
from later adopting an inconsistent
position unless the party can show
that the prior statement was made
inadvertently due to mistake, fraud,
or duress.” 329 S.W.3d 128, 138 (Tex.
App. 2010).
Perhaps the better wording of the
judicial estoppel factors, and one for
which there is much case law in its
application to wrongdoing, is willfully:
“the word ‘willful’ when used in criminal
statutes with respect to proscribed
conduct relates to an act or omission
which is done intentionally, deliberately
or designedly, as distinguished from
an act or omission done accidentally,
inadvertently, or innocently.” Robey v.
State, 96 Nev. 459, 461, 611 P.2d 209,
210 (1980). The fifth judicial estoppel
factor would be whether the party
against whom judicial estoppel is raised
asserted their first position willfully. Such
analysis supports the earlier case law on
judicial estoppel and coordinates with
the Court’s holding in Vaile, which was
at bottom that the wife failed to prove
she did not act willfully due to duress or
coercion exerted by her husband. Vaile

v. Eighth Judicial Dist. Court, 118 Nev.
262, 273-74, 44 P.3d 506, 514 (2002)
(“Because the district court determined
that she was not operating under duress
and was not coerced but did voluntarily
sign the answer, her representations of
fact contained within the answer are the
proper subject for the application of the
rule of judicial estoppel.”)
Alexander Morey served as the Honorable Judge
Deborah Schumacher's
law clerk from 2008
through 2010 before
entering
private
practice with Silverman
Kattelman, Springgate
Chtd. where he is a
partner and practices
family law.

WCBA Welcomes New Members!
William Barton
U.S. Air Force Judge Advocate General
Corps.
774 Mays Blvd. PMB 10-175
Incline Village, NV 89451
(415) 450-0844
email: joebarton9@gmail.com
James Bolotin
Office of the Attorney General
100 N. Carson St.
Carson City, NV 89701
(775) 684-1231 / fax 684-1108
email: jbolotin@ag.nv.gov
Kale Brock
Brock Law, Ltd.
2650 Olive Place
Reno, NV 89511
(775) 772-4140
email: kale@brocklawltd.com
Alexandra Dyer
Johnson Law Practice, PLLC
611 Sierra Rose Dr., Ste. A
Reno, NV 89511
(775) 737-9927 / fax 629-5503
email: alexandra@johnsonlawreno.com
Wesley Duncan
Sparks City Attorney's Office
431 Prater Way / PO Box 857
Sparks, NV 89432
(775) 353-2324 / fax 353-1617
email: wduncan@cityofsparks.us
Sean Flynn
Gordon Rees Scully Mansukhani LLP
300 S. 4th St., Ste. 1550
Las Vegas, NV 89101
(702) 577-9317
email: sflynn@grsm.com
Lauren Gorman
Office of the Federal Public Defender
201 W. Liberty St. #102
Reno, NV 89501
(775) 870-7694
email: lauren_gorman@fd.org
Christine Guerrazzi
Maupin, Cox & LeGoy

4785 Caughlin Pkwy
Reno, NV
(775) 827-2000 / fax 827-2185
email: cguerrazzi@mcllawfirm.com
Faith Mileca
Washoe Legal Services
299 S. Arlington Ave.
Reno, NV 89501
(775) 329-2727
email: fmileca@washoelegalservices.org
Josette O'Mealia
O'Mealia Law Ltd.
227 Clay St.
Reno, NV 89501
(775) 348-0780 / fax 348-6331
email: omealialaw@gmail.com
Jennifer Schaller
MOBO Law, LLP
27 State Hwy. 28 / PO Box 10599
Crystal Bay, NV 89402
(775) 624-9480 / fax 201-1444
email: schaller@mobolaw.com
Jane Susskind
McDonald Carano
100 W. Liberty St., 10th Flr.
Reno, NV 89501
(775) 788-2000 / fax 788-2020
email: jsusskind@mcdonaldcarano.com

Member Moves ~

Dan Bowen
Bowen Law
5470 Kietzke Lane, Ste. 300
Reno, NV 89511
(775) 323-8678 / fax 786-6631
email: dbowen@bowenhall.com
Molly LeGoy
LeGoy Law
98 Winter St.
Reno, NV 89503
(775) 440-1744
email: molly@legoylaw.com
Melissa Paschal (Paralegal member)
Steve Polikalas, Ltd.
6119 Ridgeview Ct., Ste. 100
Reno, NV 89519
(775) 322-2232 / fax 997-0700
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Lawyer in the Library
Volunteer Appreciation and
Recognition 2020

Every year, the Washoe County
Law Library recognizes our Lawyer in
the Library volunteers to highlight and
show our gratitude for their service
throughout the year. Unfortunately,
like so many other events in 2020, this
year’s Lawyer in the Library Volunteer
Appreciation and Recognition event
had to be cancelled. However, the Law
Library is still honoring the tradition
of recognizing our volunteers. The
volunteers will receive awards and
certificates of appreciation.
Despite the challenges that 2020
handed us, the Lawyer in the Library
program was a success. Our volunteers
were amazing, working with us as we
managed to take the traditional inperson program completely virtual. We
had some ups and downs, learning to
navigate the Zoom platform and make
it work for our purposes. Fortunately,
though, this virtual format of the
program has allowed us to accommodate
the varied schedules of our volunteers,
as many were working from home while
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trying to balance work and home life
in a turbulent time. After nine months
of operating virtually, the program
runs very smoothly. Both volunteers
and participants have raved about how
convenient this new format is for them;
they can attend from the safety and
comfort of their own home or office.
As a result of our volunteers giving
their time, dedication and patience, we
were able to continue to provide a critical
service to those in our community who
need it most. Our Lawyer in the Library
program for 2020 has been able to assist
more than 1037 participants. We had
46 volunteers that made this program
successful, including 8 new volunteers.
This year, the Volunteer of the Year
Award, given to the attorney who has
volunteered the most throughout the
year, was awarded to Gary Silverman.
This was the fourth year in a row that
Gary earned this achievement. In
addition, six of the program’s top
volunteers were recognized: Bronagh
Kelly and Michael Roth for Family Law,
Colton Loretz for General Law, and
Robert Broili and Nicole Harvey for
Probate Law. Tremendous appreciation

also goes to the Washoe County Bar
Association for sponsoring this year’s
volunteer appreciation awards.
To each of the volunteers for this
past year, thank you: Aaron Richter,
Adam
Hosmer-Henner,
Adam
McMillen, Andriea Aden, Ann Morgan,
Audrey Damonte, Benjamin Albers,
Brian Saeman, Bronagh Kelly, Colton
Loretz, Courtney O’Mara, Damon
Booth, Debra Nicholson, Elizabeth
Bittner, Gary Silverman, Janet Traut,
Jennifer Mayhew, Jeremy Krenek, Jill
Whitbeck, John Samberg, John White,
Jonathan King, Kathleen Breckenridge,
Kendra Jepsen, Kenton Karrasch, Kevin
Karp, Kevin Ryan, Kristen Matteoni,
Leah Wigren, Lisa Fraas, Luke Molleck,
Madelyn Shipman, Matt Morris, Max
Stovall, Michael Alonso, Michael Roth,
Mikyla Miller, Nicole Harvey, Pete
Cladianos, Philip Mannelly, Richard
Cornell, Robert Broili, Roger Harada,
Sarah Molleck, Tehan Slocum, and
Travis Clark.
We look forward to seeing you in
2021!

Justice Steffen cont'd from page 1
One of the verities of human
experience is that all life will
eventually end in death. As the
seasons of life progress through
spring, summer and fall, to the
winter of our years, the expression
unknown to youth is often heard
evincing the wish to one night pass
away in the midst of a peaceful
sleep. It would appear, however,
that as the scientific community
continues to increase human
longevity and promote "the greying
of America," prospects for slipping
away during peaceful slumber are
decreasing. And, for significant
numbers of citizens like Kenneth,
misfortune may rob life of much of
its quality long before the onset of
winter.
....

It must nevertheless be
conceded, as noted above,
that death is a natural end
of living. There are times
when its beckoning is sweet
and benevolent. Most would
consider it unthinkable to
force one who is wracked with
advanced, terminal, painful
cancer to require a therapy
regimen that would merely
prolong the agony of dying
for a brief season. In allowing
such a patient to refuse therapy
could it seriously be argued
that he or she is committing an
act of suicide?
I was so moved by Bergstedt that
I wrote a letter to its author, Justice
Steffen, expressing my admiration
and inquiring about a clerkship in his
chambers. To my great delight, Justice
Steffen hired me and I was privileged to
work as one of his law clerks in 199394. Justice Steffen embodied the jurist
I idealized him to be. He was tireless
in effort, incorruptible in action, and
endlessly graceful in person. And he
was the wordsmith Bergstedt revealed
him to be. He is the judge I wish most
to emulate.
Justice Thomas Steffen was born
in Tremonton, Utah, in 1930. His
childhood in rural Utah was defined

by family, faith, and work. His father
Conrad was an accountant and part
owner of an automobile dealership.
Consistent with the times, his mother
Jewel was a homemaker who taught
him the values of education and
industry. Justice Steffen remained
attentive to his parents throughout their
lives, largely because his oldest brother
did not survive infancy and his only
other sibling, Conrad D. Steffen, was
killed in Germany during the last days
of the Second World War. Conrad had
been named outstanding senior boy at
Bear River High School and planned
a career in law. Justice Steffen was 14
years of age when Conrad died and he
sought to honor his brother’s memory
throughout his lifetime. Indeed, Justice
Steffen mentioned his brother, Conrad,
several times to me during our private
conversations in his chambers.
Justice Steffen was a gifted student
who enjoyed athletics (football, baseball,
and boxing) but was often unable to
participate because of his employment
at Safeway and American Foods. He
was also a proud Eagle Scout who
remained devoted to the Boy Scouts
of America through his adulthood.
Justice Steffen matriculated at the
University of Utah immediately after
high school but interrupted his studies
after his first year to serve a mission for
his church in Western Canada. After
returning to the University of Utah, he
began working for Household Finance
Corporation where he quickly assumed
greater management responsibilities.
More importantly, it was during this
time that he met LaVona, his lifelong
love and wife of 62 years. Household
Finance soon transferred Justice Steffen
to Southern California where he studied
at the University of Southern California
for two semesters. Again promoted at
a young age, Justice Steffen returned
to Utah to manage the Household
Finance office in Provo. While working
full time, Justice Steffen completed his
undergraduate degree by taking night
classes at the University of Utah. He
and LaVona were growing their young
family at the time but he found an outlet
through collegiate boxing competitions.
(Justice Steffen’s admiration for boxing
explains his willingness to be a gladiator

for his clients—zealous but always
with civility, respect for the courts,
compliance with the rules, and reverence
for the law.)
Justice Steffen enjoyed political
science and planned to pursue a career
in politics. He was dissuaded, however,
after observing his good friend, Ralph
Harding, a young congressman from
Idaho, sacrifice so much of his privacy
and family to the demands of public
office. Justice Steffen and Congressman
Harding remained close friends
throughout their lives.
After declining a transfer to the San
Francisco office of Household Finance,
Justice Steffen and LaVona sold their
home in Utah and moved with their four
young children to Washington, D.C.
where Justice Steffen began his studies
at George Washington Law School.
He worked one semester as a capitol
policeman but soon learned he could
not work all night and attend school
all day. He obtained a full-time job as
a contract negotiator with the Bureau
of Naval Weapons while continuing his
legal studies as a night student. Justice
Steffen performed well in law school and
served as editor of the law review.
Justice Steffen intended to return to
Utah but was unable to sit for the Utah
bar exam because of a delay in the finals
exam schedule. During this same time,
he began to wonder if the Utah market
was too crowded; he saw Las Vegas as a
town of opportunity and Nevada as a
state worthy of his family. He passed
the Nevada bar exam in 1964 with the
highest score of all applicants and began
practicing with his friend Lloyd George.
Justice Steffen practiced law for 18
years as a civil trial attorney, developing
an expertise in representing contractors
and subcontractors in their disputes
with banks. He was active in the legal
community, serving as director of the
Nevada Trial Lawyers Association. He
balanced the responsibilities of family,
community volunteerism, and church
service with a busy and demanding
career.
Justice Steffen’s law practice was
successful by all measures. He never
aspired to be a judge and could have
happily remained in private practice for
the duration of his career. Yet with the
January/February 2021, Vol. 43, No. 1
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broad encouragement of lawyers and
judges, he applied to fill the vacancy
on the Nevada Supreme Court created
by the resignation of Justice Cameron
Batjer. Governor Robert List appointed
him to the court in 1982. Justice Steffen
retired from the Supreme Court in 1997,
having served as its chief justice and
earning broad respect for his diligence,
impartiality, keen mind, and superior
writing style. He served of counsel with
his son’s law firm Hutchison & Steffen,
followed BYU football, and enjoyed time
with his beloved wife, five children, and
18 grandchildren during his retirement.
Justice Steffen considered judicial service
to be a sacred public duty and believed
that “above all else every judge should be
scrupulously and fearlessly honest.”
When I last spoke with Justice
Steffen he knew his own death was
drawing near. He emotionally expressed
loneliness for his dear wife, Vonie. He
understood the very words he had
written as an appellate jurist 30 years
earlier: "As the seasons of life progress
through spring, summer and fall, to
the winter of our years, the expression
unknown to youth is often heard
evincing the wish to one night pass away
in the midst of a peaceful sleep." Justice
Steffen died as he lived: with fidelity to
family, faithful to convictions, dignified
in presence, and heroic to all who had
the privilege of working for him. His
deep imprint on Nevada justice shall
remain timeless.

_______________________
1
McKay v. Bergstedt, 106 Nev. 808, 801 P.2d
617 (1990).
This is number 127 in a
series of essays authored
by Judge David Hardy,
Second Judicial District
Court, Dept. 15.
Washoe County Bar
would like to thank
Judge Hardy for his
contributions dating back to March 2007.
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PARALEGAL STUDIES CERTIFICATE PROGRAM
EXTENDED STUDIES AT THE UNIVERSITY OF NEVADA, RENO
February 9 – April 26, 2021
www.extendedstudies.unr.edu
Now it its 29th year and offered as a Hybrid program!
Paralegal training can lead to career advancement and job opportunities in
the growing fields of litigation support and legal transactions, as well as in
corporations and law firms, banks, courts, government agencies, title companies,
accounting and engineering firms, medical offices and the construction industry.
The Paralegal Studies Certificate Program is taught by attorney Kerry Doyle,
and District Judge Dixie R. Grossman, Second Judicial District Court
– both of whom have extensive experience in Nevada’s state and federal
courts, and in transactional law.
The program is now offered as a 12-week hybrid program consisting of weekly
asynchronous online modules, and in-person (or Zoom) meetings on four select
weekends.
Learn more about this program at the upcoming FREE Virtual Paralegal
Studies Information Session
Wednesday, January 13, 2021; 5:30pm
Via Zoom

VOLUNTEERS
NEEDED!
Nevada Legal Services is looking
for volunteer attorneys to assist
with a statewide law fair on:

Family Law
Tuesday, February 9th 10AM-2PM
This law fair will be conducted
telephonically and via Zoom
T O VO L UN T EE R CO NTA CT HEATHE R A T
H B AR RO W @NL SLA W .NET O R E D ITH AT
E ZA RA TE@NLS LAW .NE T

nlslaw.net
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LAW CLERK CORNER
By Michaela Davies, Law Clerk, Dept. 1

W

JURY REPRESENTATIVENESS CONSTITUTIONAL
IDEAL and SUPERIOR DELIBERATIONS

hile
certain
films
concerning the legal field
can be overdramatized or
painfully inaccurate, I have found others
to be instructive. For example, I doubt
anyone can teach the nuances of expert
witness testimony better than Joe Pesci and
Marisa Tomei in My Cousin Vinny—which
is why I watched the film the night before
my evidence final in law school. Another
film that leaves an indelible impression is
12 Angry Men, starring Henry Fonda.
I first saw 12 Angry Men as a college
student in a film class. I even dug up
the paper I wrote on the film as I began
writing this article. Therein, I discussed
what many people know to be true:
racially diverse juries1 make better
decisions than non-diverse juries. And
how, unfortunately, this film produced in
1957 remained relevant. It still is.
The Sixth and Fourteenth Amendments
of the United States Constitution entitle
a criminal defendant to a venire selected
from a fair cross section of the community.2
This constitutional right falls short of
guaranteeing a defendant the right to a
jury or venire that actually represents the
community.3 Instead, the Constitution is
satisfied “as long as the jury selection process
is designed to select jurors from a fair cross
section of the community” such that
“random variations that produce venires
without a specific class of persons or with
an abundance of that class are permissible.”4
These “random variations” resulting
in a venire without a distinctive group
of people are even more likely in places
where minority groups make up such a
small percentage of the population—like
Washoe County. Consider that Washoe
County contains 2.8% Black or African
American individuals, 2.2% American
Indian or Alaska Native individuals, 5.8%
Asian individuals, and 25% Hispanic or
Latino individuals.5 Therefore, as long
as a venire comprised of 100 individuals
contained two Black or African American
individuals,6 two American Indian or
Alaska Native individuals,7 three Asian
individuals,8 and 13 Hispanic or Latino
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individuals,9 a defendant could not make a
prima facie case for a violation of excluding
any of those distinctive groups.10
Furthermore, even if a defendant
could demonstrate that the percentage was
not a fair representation of a distinctive
group, the defendant must then show
“that this underrepresentation is due
to systematic exclusion of the group in
the jury-selection process.”11 This is a
high bar—made even higher in light of
the Nevada Supreme Court’s refusal to
require a jury commissioner to be aware
of the composition of the jury pool,
while simultaneously recognizing that
“a jury commissioner cannot adequately
determine whether the jury pool or the
jury lists reflect a fair cross section of the
community” without being aware “of the
makeup of the lists used to select the jury
pool or the actual jury pool itself.”12 If this
information is not accessible, or does not
even exist, it is unclear how a defendant
would ever carry this burden.
Because constitutional protections
only go so far, and because Henry Fonda
cannot always be in the room to guide
jury deliberations, something has to give
to improve jury representativeness.13 And
in turn, the performance of the jury. So,
what are we going to do about it?
__________________

Peters v. Kiff, 407 U.S. 493, 503-04 (1972)
(concluding that the exclusion of “any large and
identifiable segment of the community” from
jury service “deprives the jury of a perspective
on human events that may have unsuspected
importance in any case that may be presented”);
Samuel R. Sommers, On Racial Diversity and
Group Decision Making: Identifying Multiple Effects
of Racial Composition on Jury Deliberations, 90 J
of Personality and Soc. Psychol. 597, 608 (2006)
(explaining that while the “[d]iscourse regarding
the importance of jury diversity tends to focus on
the rights of all citizens to serve as jurors and the
role of jury representativeness in maintaining the
perceived legitimacy of the system[,]” evidence
demonstrating that “racially diverse groups may be
more thorough and competent than homogeneous
ones” provides even further justification for
promoting jury diversity); see also id. (detailing
that racially heterogeneous groups have more

1

comprehensive deliberations that “remain[ ] truer
to the facts of the case”).
2
Williams v. State, 121 Nev. 934, 939, 125 P.3d
627, 631 (2005).
3
Id. (“The Sixth Amendment does not guarantee a
jury or even a venire that is a perfect cross section
of the community.”).
4
Id. at 940, 125 P.3d at 631. Furthermore, the
defendant bears the burden of establishing a
prima facie violation of the fair cross section
requirements. Duren v. Missouri, 439 U.S. 357,
364 (1979). Specifically, the defendant must make
three showings: first, that the allegedly excluded
group “is a ‘distinctive’ group in the community”;
second, “that the representation of this group in
venires from which juries are selected is not fair
and reasonable in relation to the number of such
persons in the community”; and third, “that this
underrepresentation is due to systematic exclusion
of the group in the jury-selection process.” Id.
The first prong is easily satisfied. See Valentine
v. State, 135 Nev. 463, 465, 454 P.3d 709, 714
(2019) (“Both African Americans and Hispanics
are recognized as distinctive groups.”).
5
U.S. Census Bureau, QuickFacts for Washoe
County, Nevada (2019), available at https://
w w w. c e n s u s . g o v / q u i c k f a c t s / f a c t / t a b l e /
washoecountynevada,NV#; see also Williams, 121
Nev. at 940 n.9, 125 P.3d at 631 n.9 (relying on
data gathered from the U.S. Census Bureau to
determine whether appellant demonstrated a
prima facie violation of the right to a jury selected
from a fair cross section of the community).
In addition, Nevada uses “the absolute and
comparative disparity between the actual
percentage in the venire and the percentage of the
group in the community” to determine “[w]hether
a certain percentage is a fair representation of a
group.” Id.; see also id. (“Comparative disparities
over 50% indicate that the representation of [a
distinct group] is likely not fair and reasonable.”).
6
The comparative disparity is 28% ((2.8% - 2%)
/ 2.8%).
7
The comparative disparity is 9% ((2.2% - 2%) /
2.2%).
8
The comparative disparity is 48% ((5.8% - 3%)
/ 5.8%).
9
The comparative disparity is 48% ((25% - 13%)
/ 25%).
10
Recall that a defendant must demonstrate that
the representation of the allegedly excluded group
“in venires from which juries are selected is not fair
and reasonable in relation to the number of such
persons in the community” to establish a prima
facie violation. Duren, 439 U.S. at 364.
11
Id.
12
Williams, 121 Nev. at 942 n.18, 125 P.3d
at 632 n.18 (“We do not hold at this time that

Continued on page 15
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Justice Mark Gibbons to Retire from
Nevada Supreme Court
Nevada Supreme Court Justice Mark
Gibbons will be
retiring from the
Nevada
Supreme
Court in January
2021, capping a
nearly 24-year career
as a member of
Nevada’s
judiciary.
Justice Gibbons was first elected to the
Nevada Supreme Court in 2002, making
him the longest serving of the high court’s
current seven members.
Justice Gibbons was sworn into the
Nevada Supreme Court on January 6,
2003. During his tenure at the Nevada
Supreme Court, he served as chief justice
and head of the Nevada Judiciary in 2008,
2014, and 2019. He saw firsthand the
challenges that addictions and mental
illness brought to our neighborhoods, and
how those issues translated into packed
courthouses and correctional facilities.
His service as the co-chair to the Specialty
Court Funding Committee helped to
ensure that nearly every community in
Nevada has access to a specialty court
program enabling program participants to
break free from addictions and to reduce
recidivism and imprisonment. Justice
Gibbons also served on a number of other
committees and commissions including:
• Chairman of the Information
Technology Steering Committee
whose mission is to provide
advice and recommendations
on the overall priorities for
information technology projects
for the Nevada Supreme Court
• Member of the three-justice
Executive Committee of the
Nevada Supreme Court in
2005-08, 2013-14, 2017, 2019
and 2020
• Served on the Nevada Supreme
Court
Electronic
Filing
Committee - the committee
established procedures to allow
attorneys and litigants to file
court documents by computer
so it would not be necessary to
file paper documents with the
Supreme Court Clerk’s Office

R
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Chairman of the Foreclosure
Mediation Rules Committee
- this committee consisted of
property owners, bank attorneys,
title company representatives
and professional mediators.
The committee drafted rules
and forms to implement the
procedures
for
foreclosure
mediation established by the
Nevada Legislature
• Co-chair of the Nevada Rules
of Civil Procedure Revision
Committee in 2018
“Justice Gibbons has served Nevada
with dignity, grace, and humility,” said
Nevada Supreme Court Chief Justice
Kristina Pickering. “He has been one of
the most productive and energetic justices
the court has had—always prepared and
always pushing to reach the correct result
in a timely, fair, and principled way. Justice
Gibbons is a deeply courteous and kind
human being—even in disagreement or
dissent. It has been a privilege to serve
with such a distinguished and remarkable
man.”
"I’ve had the honor and privilege
to help establish the law through the
Nevada Supreme Court,” Justice Gibbons
said. “The judicial system has faced some
challenges in my time on the bench, but
I believe the present court members will
continue to excel for the state of Nevada
for many years to come.”

•

Reno Justice Court Announces
Chief Judge

Judge Derek Dreiling was elected by the
Reno Justice Court
Bench as Chief Judge
for 2021. In addition
to his judicial duties,
as Chief Judge he
will oversee the
administration and
operation of the court.
Judge Dreiling serves as Justice of the
Peace in Department 1. He ran unopposed
in 2018 and took office January 7, 2019.
Prior to serving in Reno Justice Court,
Judge Dreiling served as a Deputy District
Attorney in Carson City, Nevada, from
1997 through 1999; followed by 18 years
in the Washoe County District Attorney’s
Office, where he prosecuted cases, taught
criminal law and procedure at various law

enforcement trainings, and served as a
member of the Washoe County Domestic
Violence Task Force. Judge Dreiling also
worked on the D.A.’s Major Violator
Team, exclusively prosecuting murder
and other high-profile cases. His last, and
most rewarding, position at the D.A.’s
office prior to being elected as Judge, was
that of a Chief Deputy District Attorney
supervising a team of felony prosecutors.

Law Clerk Corner Continued
being unaware of the composition of the jury
pool is unconstitutional.”). Furthermore, I do
not intend to imply that jury commissioners in
the State are unaware of the make-up of their
respective communities—only that such a lack of
awareness does not affect or otherwise alleviate a
defendant’s burden. Moreover, I am doubtful the
Court’s position would remain, if challenged, in
light of the Legislature’s 2017 amendment to NRS
6.045, which now requires jury commissioners to
keep detailed records regarding jurors, including
their race, and supply yearly reports to the Court
Administrator detailing the same. 2017 Nev. Stat.,
ch. 549, § 1, at 3881. Even then, the concern of
accessibility remains.
13
The Nevada Supreme Court has signaled that
any change must be seen to by the Legislature.
Williams, 121 Nev. at 943, 125 P.3d at 633
(“Nevada law requires juries to be selected
randomly, and a district court cannot substitute its
own judgment for that of the Legislature as to how
best to compose a venire.” (footnote omitted)).
Michaela Davies clerked
for Justice Hardesty at the
Nevada Supreme Court
following her graduation
from UC Hastings
College of the Law in
2019. Michaela currently
clerks for Judge Drakulich
at the Second Judicial District Court and will
join Robison, Sharp, Sullivan & Brust as an
associate in the fall.

Charming

100-Year
House

Old

Space is available to share with
2 mediators who use the space
infrequently. Two blocks from the
Truckee River. Plenty of space,
kitchenette, multiple conference
rooms and parking. Perfect for
someone with similar needs. If
interested, contact Margaret at
775.233.6711
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Washoe County Bar wants to thank the firms and courts
with 100% membership.
Aguirre Riley, P.C.
Alling & Jillson, Ltd.
Allison MacKenzie, Ltd.
Anderson Dorn & Rader
Anderson Keuscher, PLLC
Argentum Law
Attorney Marilyn D. York, Inc.
Brownstein Hyatt Farber Schreck LLP
Carucci & Associates
Coulter Harsh Law
Erickson Thorpe & Swainston, Ltd.
Erwin Thompson Faillers
Fahrendorf Law Offices
Fennemore Craig, P.C.
Galloway & Jensen
Guild, Gallagher & Fuller, Ltd.
Gunderson Law Firm

Henderson & Morgan
Hoffman & Test
Holland & Hart LLP
Hoy Chrissinger Kimmel Vallas, PC
Jesse Kalter Law, PC
Joey Gilbert Law
Kalicki Collier, LLP
Larry K. Dunn & Associates
Law Offices of Andriea Aden, Esq.
Leach Kern Gruchow Anderson Song
Lee High, Ltd.
Lockie & MacFarlan, Ltd.
Maddox, Segerblom and Canepa, LLP
Maupin, Cox & LeGoy
McDonald Carano
Minden Lawyers, LLC
Nevada Court of Appeals

Oshinski & Forsberg, Ltd.
Parsons Behle & Latimer
Porter Simon, PC
Ranalli & Zaniel
Reno Justice Court
Robison, Sharp, Sullivan & Brust
Schroeder Law Offices, P.C.
Second Judicial District Court
Silverman Kattelman Springgate, Chtd.
Simons Hall Johnston PC
Snell & Wilmer LLP
Sparks Justice Court
Sparks Municipal Court
Surratt Law Practice, PC
Viloria, Oliphant, Oster & Aman LLP
Wallace & Millsap LLC
Widdis & White PLLC
Woodburn and Wedge

In addition to the above law firms, we would like to thank the solo practitioners, government lawyers,
in-house counsel lawyers and semi-retired lawyers who have renewed their dues.

Thank you to the following "sustaining" members who
offer additional financial support.
Michael Alonso
Hon. Bruce Beesley
Kale Brock
Clayton Brust
Robert Cerceo
Cotter Conway
Carolyn Cramer
Andrew Craner
Craig Denney
Robert Dotson
Elizabeth Fielder
Kendra Follett
John Gezelin
Ann Hall
Patricia Halstead
Leslie Bryan Hart
Darcy Houghton
Michael Kattelman
Gayle Kern

Ryan Leary
Edward Lemons
Katherine Lyon
Kenneth Lyon, III
Michael Mahaffey
Patrick Mooney
Ann Morgan
Nicholus Palmer
Holly Parker
Lara Pearson
Hon. Bridget Robb
Jacey Prupas
Herb Santos, Jr.
Hon. Elliott Sattler
Chandeni Sendall
Amy Tirre
Nicole Vance
Ann Wilkinson

Please join/renew your membership today to help support WCBA!
www.wcbar.org

16

January/February 2021, Vol. 43, No. 1

WCBA Volunteers
WCBA is grateful to the following who have volunteered their time either by
writing for The Writ, presenting a CLE or delivering the bar directories in 2020.
Jowi Charbel Asmar
C & H Couriers
Commissioner Wesley Ayres
Kelci Binau
Ethan Birnberg
Rayna Brachmann
Kelly Brill
Aaron Bushur
Patricia Cafferata
Jerry Carter
Travis Clark
Margaret Crowley
Michaela Davies
Master Paige Dollinger
Hon. Miranda Du

Karena Dunn
Larry Dunn
Samantha Edmondo
Melissa Exline
Hon. Scott Freeman
Steven Gross
Brian Hanley
Hon. David Hardy
Adam Hosmer-Henner
Hon. Dorothy Nash Holmes
James Keller
Debbie Leonard
Jonathan McGuire
Emily Meibert
Alexander Morey

Reno Carson Messenger Service
Hon. Bridget Robb
Carol Schaye, LADC
Hon. Elliott Sattler
Master Gregory Shannon
Kathleen Sigurdson
Kimberly Surratt
Hal Taylor
Lara Taylor
Amy Tirre
Ira Victor
Ravn Whitington
David Wolfe
Hon. Elayna Youchah

COVID-19 Employment Litigation Trends Webinar
Friday, January 29, 2021
12:00 p.m.
1 Hour CLE Credit
Presented by: Rebecca Bruch, Esq.
•
•
•
•
•

2020 has seen a significant decrease in filing administrative claims with the EEOC and NERC due to working
remotely and/or staff reductions
Litigation is being filed at breakneck pace.
This presentation will present a fast-paced overview of examples of the kinds of COVID-related litigation that
is being filed across the country.
Will assist you in recognizing the kinds of fact patterns that are emerging so you can assist your firm and your
clients to avoid being an example of the kinds of lawsuits that employees are bringing.
Legal theories that will be touched on are
• Failure to provide a safe working environment
• Discrimination claims relating to disability and age
• FMLA and state and local laws enacted to deal with the pandemic
• Retaliation and whistleblower claims attached to workplace safety
• Wage and hour lawsuits arising out of business operations

FREE TO WCBA MEMBERS
RSVP - gina@wcbar.org
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2021 Association Health
Plans for Washoe
County Bar Association
Don't Wait for Your Renewal to Get a Quote!
Rolling enrollment effective now, plans renew October 2021
Washoe County Bar Association members with 2 (unrelated) to 50 full-time
employees can now offer insurance coverage for their employees and their families
with a high-quality, affordable Association Health Plan medical plan from Prominence.

Not an Association member? Enroll at www.wcbar.org
Large Group Benefits for
Small Employer Groups

Employers Have Options ...
and Flexibility

• A range of coinsurance options
• Copays for widely used benefits like PCP
visits, specialists and lab services
• Statewide HMO open access
• National Cigna PPO network access

• Choose from six health plan options, including
HSA-qualified - see reverse
• Affordable monthly premiums

PROMINENCE ASSOCIATION HEALTH PLANS
PARTICIPATING AREAS INCLUDE:
Washoe County

Lyon County

Douglas County

Storey County

Carson City

Our Association Health Plans allow small
employers to join as one entity to purchase the
type of coverage that is traditionally available
to large group employers. This results in less
expensive and richer health plan options that can
then be passed along to the employee.

PLAN HIGHLIGHTS YO U DON'T WANT TO MISS!

• Cigna National Network - Prominence has partnered with Cigna to create a national network for
use outside of Nevada for those members enrolled in either a POS or PPO health plan.

• Teladoc - 24/7 member care via telephone or video from licensed physicians, psychiatrists, clinical
•

social workers and counselors for a $0 cost share. Note, High Deductible Health Plans are subject to
deductible first and benefits will be rendered at the contractual rate based upon type of service.
Comprehensive Provider Network - Includes many notable and board certified physicians
throughout the state, offering members excellent access to quality medical services.

Contact your broker or
PHP-Group0uotes@uhsinc.com
for more information
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See wcbar.org/events for details and registration
FEBRUARY

JANUARY

6 Douglas-Carson Legal Professionals meet

for lunch and CLE at noon at Red’s Old 395
Grill, Carson City. Speakers are announced
on website www.douglascarsonlegalprof.org.

3

Douglas-Carson Legal Professionals meet
for lunch and CLE at noon at Red’s Old 395
Grill, Carson City. Speakers are announced
on website www.douglascarsonlegalprof.
org.

10

13 PARALEGAL STUDIES

CERTIFICATE PROGRAM, Free Virtual
please visit www.extendedstudies.unr.edu.

State of the District Court with Chief
Judge Scott Freeman. Zoom Webinar, 1 hour
CLE credit. RSVP: gina@wcbar.org

FREE
Full set AmJur 2d available. Please
contact Coulter Harsh Law at 3243380

29

WCBA CLE - Employment Litigation
Trends Webinar, Free to WCBA members,
RSVP to gina@wcbar.org

State of the Second Judicial District Court Webinar
Wednesday, February 10, 2021
12:00 p.m.
1 Hour CLE Credit
Presented by: Chief Judge Scott Freeman
Free to WCBA Members!
RSVP to gina@wcbar.org
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change service requested

Classifieds
Please visit www.wcbar.org/classifieds for full job descriptions & deadlines.
EMPLOYMENT

letter, resume and writing samples via email
only to renofamilylawfirm@gmail.com

THE WASHOE COUNTY ALTERNATE
PUBLIC DEFENDERS OFFICE has an
immediate opening for an attorney to fill
a deputy position. The Alternate Public
Defenders Office employs 11 attorneys who
practice in the areas of criminal defense,
juvenile defense, representation of parents
whose children have been removed from
the home and specialty courts. If interested,
please provide a letter of interest and resume
to Marc Picker at mpicker@washoecounty.us.

WOODBURN AND WEDGE, a wellestablished, mid-sized, general practice law
firm located in Reno, seeks applications and
resumes from Nevada licensed attorneys with
5+ years’ experience in the areas of litigation
and/or business law. Qualified candidates
must be proactive, self-starting, hardworking and have excellent writing skills.
Competitive and flexible compensation
packages. Partnership opportunities are
available for qualified candidates. Please
send a cover letter and current resume to:
Candace Kelley, 6100 Neil Road, Suite 500,
Reno, Nevada 89511. All submissions will
be kept in strict confidence.

WASHOE
COUNTY
DISTRICT
ATTORNEY seeks full-time Deputy District
Attorney for Family Support Division. Ideal
candidate will have courtroom experience,
great written and oral communication skills,
a strong work ethic, and excellent references.
Please submit cover letter, resume, and
references to Lori Fralick at LFralick@
da.washoecounty.us by January 24, 2021.
THE THIRD JUDICIAL DISTRICT
COURT in Yerington, Nevada, is accepting
applications for a law clerk for immediate
hire. Legal writing skills a must. Submit
your cover letter, resume, writing sample,
reference list, and unofficial transcript to
arossi@lyon-county.org. For additional
information, contact Anne Rossi at 775463-6571 ext. 1.
BREMER
WHYTE
BROWN
&
O'MEARA is currently seeking an Associate
Attorney to join our firm in our Civil
Litigation practice group in our Reno office.
LOCAL FIRM FOCUSED ON FAMILY
LAW AND CIVIL LITIGATION, has an
immediate need for a full-time Attorney.
Our law firm is looking for an attorney
with 1-5 years of experience, strong research
and writing skills, Family Law experience
is a plus. Inquiries are confidential. Salary
will be discussed and will be based on
experience. We offer competitive benefits
including medical, dental, vision and 401(k).
Interested parties should submit a cover-

BRISBOIS BISGAARD & SMITH, LLP
(Lewis Brisbois) is seeking a talented and
highly motivated Associate Attorney to joins
its Reno/Tahoe team. The ideal candidate will
have 2-6 years of legal experience defending
civil litigation matters involving bodily
injury, products liability, etc. Candidates
possessing a professional background
different than above are also encouraged to
apply. Click to read a full description and
contact information.

must have experience in commercial
litigation of business disputes as well as
legal malpractice, medical malpractice and
insurance agent/broker, directors/officers
liability.
WASHOE LEGAL SERVICES PRO
BONO
&
COMMUNICATIONS
MANAGER The
Pro
Bono
and
Communications Manager matches lowincome clients with volunteer attorneys and
manages Washoe Legal Services’ external
communications efforts. This position will
recruit and cultivate attorney volunteers,
place pro-bono cases and provide support
to volunteers and interns. The position also
handles the administrative tasks of running
the program. He, she, or they will also
evaluate and develop a communications/
marketing strategy designed to support
the pro bono program and complement
development and organizational goals.

OFFICE SPACE
PROFESSIONAL OFFICE SUITE
AVAILABLE - 1/1/2021; 224 sf; shared
reception area, conference room and
common areas; corner of Flint and Ridge
Streets. Contact Jeff at 775-846-8090.

NEVADA
LEGAL
SERVICES,
DIRECTING ATTORNEY, NLS has an
opening for a Directing Attorney in our
Reno office. We are statewide, nonprofit
public interest law firm funded by grants
from the Legal Services Corporation, the
Nevada Bar Foundation, and other state,
federal, and private grants that provides free
legal assistance to low income Nevadans.
Our main areas of practice are Housing,
Government Benefit Denials, Elder Law,
Consumer Issues, Native American, Tenants'
Rights, Family Law, Veteran Rights and
Ryan White Part B.

LEGAL RESEARCH & WRITING 20+
years experience at the Nevada Supreme
Court, now available on a freelance basis
for research and writing projects. Briefs,
petitions, motions, etc. tlindeman@
appellatesolution.com 775-297-4877.

LEWIS BRISBOIS BISGAARD &
SMITH LLP (LBBS) Reno Tahoe office is
actively searching for an attorney with 5-8
years experience to join our Commercial and
Professional Liability practice. Candidates

The publication of any advertisement should
not be deemed as an endorsement by the
Washoe County Bar Association

PROFESSIONAL OFFICES AVAILABLE:
Midtown, across from the Federal
Courthouse, conference room, parking,
kitchen and other amenities included. Call
775.742.9509

SERVICES

