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The Washoe County Bar Executive Board and Staff wish you a
Merry Christmas!
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It's that time of year . . . the end of 2020!

A

s we look to 2021 in hopes of
some semblance of life before
COVID, it is hard to believe
this [pick your own adjective] of a year
is finally ending. However, before we
write off the remainder of 2020, there is
no escaping that it is a magical time of
year—it’s Christmas time!
This year will not include many of
the traditional holiday events: parties,
parades, tree lightings, or in-person
white elephant gift exchanges. With
stay-at-home directives increasing across
the country once again, many have
grown tired of spending almost all their
time at home. But, with winter upon us
and the snow starting to fall, it’s a perfect
time of year to make some new holiday
traditions.
Even while my family tries to
stay at home as much as possible, my
children have no shortage of energy
and excitement. To be fair, none of my
children are old enough to notice or
question the recent changes that have
occurred in our day-to-day lives. I have
three boys: a four-year-old, a three-yearold, and a ten-month-old.
In my young growing family, one of
our holiday traditions has been looking
at Christmas lights on our way home
from preschool. With the pandemic,
lights started going up early this year,
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and our weeknight Christmas lightsviewing tradition has been going strong
since Halloween ended.
In an attempt to fill in the gaps from
canceled family and friends’ holiday
gatherings and our family’s annual
V&T Polar Express Train Ride, we
stretched our normal Christmas indoor
ornamenting and decorating over
multiple weekends. We also made a
concerted effort to establish new family
traditions this year, which has included
purchasing outdoor Christmas lights
and decorations, and allowing the boys
to participate in the decorating (where
they can).
In the process, the whole family has
been spending more time outdoors.
The older two boys have been exploring
the yard more, making up new games,
conducting up-close investigations
with the Christmas lights, and bird
watching (bird yelling)—pointing at a
bird, continuing to point at a bird while
shouting what kind of bird they believe
it is until they spot another bird. Dare
I say, it’s been entertaining!
I realize my current situation is not
the same for everyone else—having
three children under the age of five.
But, this holiday season will require all
of us to make tough decisions as to how,
where, and with whom we decide to
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spend time with celebrating the holidays
and welcoming in the New Year.
Whatever you decide to do for the
rest of 2020, may I suggest that you take
advantage of the mild winter forecasted
for our area, bundle up, get outdoors,
and try to create some new holiday
traditions of your own. The wintertime in
Northern Nevada can be quite pleasant.
Take your family or meet friends and go
on a hike, play golf, go cross-country
skiing, or simply bundle up and hang out
in your backyard and enjoy some holiday
beverages and treats.
Remember that even during a
pandemic, with some creativity, a positive
attitude, and a warm coat, it is possible to
get out there and enjoy this magical time
of year! I wish you and your loved ones
a joyful and memorable holiday season.
And more importantly, a safe and healthy
end to 2020 and the start of the New
Year.
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CONVERSATIONS ON DISCOVERY
By Wesley M. Ayres, Discovery Commissioner

S

poliation of evidence is a
serious allegation, and a finding
of spoliation can result in the
imposition of case-concluding sanctions.
Courts have always considered a party’s
willfulness in the loss or destruction of
evidence to play an important role in
determining the appropriate sanction
to be imposed. But their application
of this concept has not been uniform.
Some courts have concluded that caseterminating sanctions may be imposed
if a party willfully disposes of evidence,
even if the culpable state of mind for that
party was only carelessness. But most
courts have required an intent to harm
the opposing party before permitting
the imposition of such harsh sanctions.
In MDB Trucking, LLC v. Versa Prods.
Co., 136 Nev., Adv. Op. 72, 2020 WL
6530853 (2020), the Nevada Supreme
Court explained that an intent to harm
is required before case-terminating
sanctions may be imposed for spoliation.
MDB Trucking, LLC (“MDB”),
transports rock, gravel, and other
materials using tractor-trailer rigs. In
2013, an MDB driver experienced
uncommanded activations of the dump
gate in one of his trailers, which caused its
load to be dumped unexpectedly. MDB
replaced a solenoid valve manufactured
by Versa Products Company, Inc.
(“Versa”), and made other changes to
prevent a recurrence. Nonetheless, a
similar incident occurred in 2014 and
several automobile collisions occurred
as a result. Experts retained by MDB
determined that the valve system
had design defects and lacked certain
safeguards, and that uncommanded
activation could occur when the valves
were exposed to electromagnetic fields.
MDB then installed a pin lock system
on its trailers and placed them back into
service. As part of routine maintenance
on the driver’s rig over the next year,
MDB mechanics replaced parts of the

electrical circuit controlling the Versa
valve and discarded those parts. See id.
at 3-4, 2020 WL 6530853, at *1-2.
Plaintiffs filed lawsuits arising out of
the earlier accidents in late 2015, and
MDB cross-claimed against Versa for
contribution based on the allegation
that the unreasonably dangerous and
defective design of its valve was the
cause of those accidents. After plaintiffs
assigned their claims against Versa to
MDB as part of a global settlement,
Versa filed a motion for sanctions
alleging spoliation of evidence by MDB
in connection with the discarded parts.
During an evidentiary hearing, Versa’s
expert testified that he needed those
parts to determine whether an electrical
malfunction caused the dump gate to
open. MDB offered testimony from
two experts who essentially testified
that the valve could not have activated
in the way suggested by Versa’s expert.
Ultimately, the district court found that
MDB did not intend to harm Versa
when its mechanics discarded the parts.
But it nevertheless found that MDB had
acted “willfully” because the parts were
intentionally discarded rather than lost
or misplaced. It also found that although
MDB’s theory and evidence were
more compelling, Versa would suffer
prejudice through this loss of evidence
that lesser sanctions could not cure. The
court therefore dismissed MDB’s claims
against Versa with prejudice, and MDB
appealed from that order. See id. at 5-7,
2020 WL 6530853, at *2-3.
Our high court began its opinion
by discussing spoliation generally,
explaining that courts typically must
address pre-litigation spoliation by
relying on their inherent authority to
manage the judicial process so as to
achieve the fair, orderly, and expeditious
disposition of cases. See id. at 7-9,
2020 WL 6530853, at *3. It reaffirmed
that district courts have discretion in

choosing spoliation sanctions; but that
discretion is constrained by fundamental
notions of fairness and due process,
which require that sanctions be just and
relate to the specific conduct at issue.
See id. at 9, 2020 WL 6530853, at *4
(quoting GNLV Corp. v. Serv. Control
Corp., 111 Nev. 866, 870, 900 P.2d
323, 325 (1995)); see also, e.g., Blanco v.
Blanco, 129 Nev. 723, 729-30, 311 P.3d
1170, 1174 (2013) (“[p]rocedural due
process considerations require that such
case-concluding discovery sanctions be
just and that they relate to the claims at
issue in the violated discovery order”);
Foster v. Dingwall, 126 Nev. 56, 65,
227 P.3d 1042, 1048 (2010) (“the
district court abuses its discretion if the
sanctions are not just and do not relate
to the claims at issue in the discovery
order that was violated”). Moreover,
since case-concluding sanctions are
drastic remedies that should be used
only in extreme situations, they are
subject to a heightened standard of
review. See MDB Trucking, 136 Nev.,
Adv. Op. 72, at 9, 2020 WL 6530853,
at *4 (quoting GNLV, 111 Nev. at 870,
900 P.2d at 325); see also, e.g., MEI-GSR
Holdings, LLC v. Peppermill Casinos, Inc.,
134 Nev. 235, 242, 416 P.3d 249, 256
(2018); Foster, 126 Nev. at 65, 227 P.3d
at 1048. The court then observed, as it
has in several other decisions beginning
with Young v. Johnny Ribeiro Bldg., 106
Nev. 88, 787 P.2d 777 (1990), that
district courts must consider several
factors before imposing case-concluding
sanctions:
the degree of willfulness of
the offending party, the extent
to which the non-offending
party would be prejudiced by
a lesser sanction, the severity
of the sanction of dismissal
relative to the severity of the
discovery abuse, whether any
evidence has been irreparably
December 2020, Vol. 42, No. 11
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lost, the feasibility and
fairness of alternative, less
severe sanctions, such as an
order deeming facts relating
to improperly withheld or
destroyed evidence to be
admitted by the offending
party, the policy favoring
adjudication on the merits,
whether sanctions unfairly
operate to penalize a party for
the misconduct of his or her
attorney, and the need to deter
both the parties and future
litigants from similar abuses.
MDB Trucking, 136 Nev., Adv. Op. 72,
at 10, 2020 WL 6530853, at *4 (quoting
Young, 106 Nev. at 92, 787 P.2d at 779).
With regard to willfulness, the
district court relied on a criminal jury
instruction to the effect that this term
does not require any intent to violate the
law; rather, it implies simply a purpose
or willingness to perform an act. See
Childers v. State, 100 Nev. 280, 282-83,
680 P.2d 598, 599 (1984). The supreme
court explained that this approach is
contrary to its decision in Bass-Davis v.
Davis, 122 Nev. 442, 449-52, 134 P.3d
103, 107-09 (2006), in which the court
held that negligent failure to preserve
relevant evidence supports only a
permissive adverse inference instruction
advising the jury that it could, but need
not, draw a negative inference from the
missing evidence. The court recognized
that some appellate courts have upheld
case-terminating sanctions for negligent
destruction of material evidence upon
a showing of extreme and incurable
prejudice, but it explained that those
decisions do not follow the general
rule that without willfulness, bad faith,
or an intent to harm, case-terminating
sanctions for pre-litigation spoliation
of evidence are unwarranted. See MDB
Trucking, 136 Nev., Adv. Op. 72, at 1013, 2020 WL 6530853, at *4-6.
Versa argued that two earlier supreme
court decisions equated willfulness and
negligence, but the court rejected that
argument. In one case, Fire Ins. Exch.
v. Zenith Radio Corp., 103 Nev. 648,
747 P.2d 911 (1987), the court did
not address willfulness at all. It simply
affirmed the lower court’s decision to
strike the expert testimony of plaintiff
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due to pre-litigation spoliation of
evidence, and to then grant summary
judgment since plaintiff could not prove
its case without expert testimony. In the
other case, Stubli v. Big D Int’l Trucks,
Inc., 107 Nev. 309, 810 P.2d 785
(1991), the supreme court deemed the
spoliator’s actions to be “willful,” but
did not otherwise discuss the meaning
of that term. Thus, the court found that
the district court should have applied
the Bass-Davis definition of willfulness
in assessing MDB’s culpability. See
MDB Trucking, 136 Nev., Adv. Op. 72,
at 13-14, 2020 WL 6530853, at *6.
Next, the supreme court examined
the second and fourth Young factors,
which essentially require a district
court to assess the prejudice to the nonoffending party caused by the loss or
destruction of evidence. In this context,
prejudice depends on the extent and
materiality of the evidence that was lost
or destroyed:
If the spoliating party willfully
destroyed
evidence—i.e.,
destroyed evidence with the
intent to harm the opposing
party’s case—a rebuttable
presumption arises that the
evidence
was
materially
adverse to that party. Absent
willfulness, the burden lies
with the party seeking the
imposition of sanctions to
prove actual prejudice by
showing that the evidence was
material to the party’s case and
that its loss inflicted irreparable
harm.
Id. at 14, 2020 WL 6530853, at *6
(citations omitted). The district court
found that MDB had acted willfully,
so it accepted Versa’s claim of incurable
prejudice without adequately evaluating
alternative measures. See id. at 15, 2020
WL 6530853, at *6. But since MDB
acted negligently when it discarded
the replaced parts, Versa was required
to show that the loss of this evidence
materially prejudiced its case in a way
that lesser sanctions could not cure.
With regard to the fifth Young factor,
the district court found that a sanction
suggested
by
MDB—specifically,
a
permissive
adverse
inference
instruction—was
not
appropriate

because it required a showing of intent
to harm another party through the
destruction of evidence, rather than
simply the intent to destroy evidence.
The supreme court explained that under
Bass-Davis, a district court may not give
a rebuttable presumption instruction
absent an intent to harm, or “willfulness.”
But that decision supports giving a
permissive adverse inference instruction
against a party who negligently fails
to preserve evidence. See id. at 1617, 2020 WL 6530853, at *7; see also
Bass-Davis, 122 Nev. at 451, 134 P.3d
at 109. Moreover, various alternative
sanctions have been imposed by courts
to redress spoliation of evidence,
including an award of attorney fees and
costs associated with curative discovery,
monetary sanctions for the cost of
reconstructing destroyed evidence,
issue-related sanctions, the exclusion of
testimony from the spoliator’s witnesses
regarding the destroyed material, and
jury instructions on the spoliation
inference. The court explained that
for non-willful destruction of evidence,
these and other measures, including the
permissive adverse inference instruction
for negligent spoliation of evidence,
must be considered. See id. at 17, 2020
WL 6530853, at *7. For all of these
reasons, the supreme court reversed and
remanded the district court’s decision.
Wes Ayres is the Discovery
Commissioner for the Second
Judicial District Court.
His columns are online and
searchable at wcbar.org.

We are excited to announce we are growing to
continue to meet our clients’ expanding
demand for exceptional legal services.

Jonathan McGuire
Jonathan joins us after
successfully completing his judicial clerkship with the Honorable Judge Kathleen
Drakulich, Dept. 1.
Jonathan joins Jeremy Clarke and Kendra Jepsen
both recognized in
.
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APPELLATE BRIEFS
By Debbie Leonard, Leonard Law P.C.

AMICUS CURIAE PARTICIPATION IN APPEALS

M

any cases that come before
Nevada’s appellate courts
raise issues of statewide
importance, the disposition of which
could have far-reaching implications. For
that reason, such cases tend to attract the
participation of non-parties who seek
the status of amicus curiae, or “friend
of the court.” An amicus brief may be
submitted in an appeal or original writ
proceeding.
The effect of such non-party
contributions to the outcome differs from
case to case. In one recent case before the
Nevada Supreme Court that addressed
questions about the State’s water law,
almost thirty entities were granted the
right to participate as amici, including
municipal water purveyors, farmers,
environmental groups and even a group
of law school professors. Although the
Court mentioned the amici in relation
to the parties with whom they aligned,
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it did not cite specifically to their briefs.
Mineral Cty. v. Lyon Cty., 136 Nev. Adv.
Op. 58, 473 P.3d 418, 425 (2020).
In another recent case, on the other
hand, the Court not only considered
the arguments of the amici but asked
the parties for supplemental briefing
to address them. See City of Mesquite v.
Eighth Jud. Dist. Ct., 135 Nev. 240, 242,
445 P.3d 1244, 1248 (2019).
Procedures for Participating as an
Amicus
The United States and the state of
Nevada (including an officer, agency or
political subdivision of either), or a state,
territory or commonwealth may file an
amicus brief as a matter of right. NRAP
29(a). All non-governmental would-be
amici must obtain consent of all named
parties or leave of court in order to file an
amicus brief. NRAP 29(a). The motion
seeking leave to file an amicus brief must
identify the interests of the applicant,

state the reasons why a brief of an amicus
curiae is desirable, and be filed no later
than seven days after the brief that the
amicus seeks to support. NRAP 29(c),
(f ). Either party may oppose the motion
for leave to file an amicus brief.
An amicus brief may support any
party to the proceeding or no particular
party. In the latter case, the amicus must
file its brief no later than seven days after
the appellant’s opening brief. NRAP
29(f ).
Leave to file an amicus brief will only
be granted when the viewpoint of the
amicus will assist the court in deciding
an issue on appeal. Generally, an
appellate court will disregard an amicus
brief that simply mirrors the arguments
made by the parties. Dow Chem. Co.
v. Mahlum, 115 Nev. 13, 15 n.1, 973
P.2d 842, 843 n.1 (1999). Conversely,
if an amicus brief presents issues that are
outside the bounds of the appeal, the

appellate court may strike or otherwise
not consider those issues. Potter v. Potter,
121 Nev. 613, 615 n.1, 119 P.3d 1246,
1248 n.1 (2005).
Contents of an Amicus Brief
An amicus brief must comply with
NRAP 32 relating to the form of a brief.
In addition, the cover must identify the
party or parties the amicus supports
and indicate whether the brief supports
affirmance or reversal. An amicus brief
need not comply with NRAP 28 but
must include the following:
(1) A disclosure statement pursuant
to NRAP 26.1(a);
(2) A table of contents, with page
references;
(3) A table of cases (alphabetically
arranged), statutes and other
authorities cited, with references to
the pages of the brief where they are
cited;
(4) A concise statement of the identity
of the amicus curiae, its interest in the
case, and the source of its authority to
file;
(5) An argument, which may be
preceded by a summary of the
argument; and
(6) An attorney’s certificate that
complies with the requirements
contained in NRAP 28.2.
An amicus brief may not exceed onehalf the maximum length authorized for
a party’s brief. NRAP 29(e).
Oral Argument
A motion of an amicus to participate
in oral argument will be granted only for
extraordinary reasons. NRAP 29(h). If
the party whose position is supported by
the amicus yields a portion of its allotted
time, the appellate court may be more
inclined to grant an amicus’s motion to
participate in argument.
By Invitation
The appellate court may, in its
discretion, invite amicus participation in
appeal or writ proceedings. NRAP 21(b)
(3); NRAP 29(a). Whether to accept the
appellate court’s request to participate
as an amicus is voluntary. See Lorton v.
Jones, 130 Nev. 51, 54 n.1, 322 P.3d
1051, 1053 n.1 (2014). The appellate
court's website maintains a list of cases
in which amicus participation has been
solicited. https://nvcourts.gov/Supreme/
Amicus_Curiae_Briefs/

Practical Considerations
Even where the outcome of a case
could have profound ramifications
statewide, non-parties are often
disinclined to spend the money to retain
an appellate lawyer to file an amicus
brief. A practical solution to this financial
barrier is to gather a coalition of likeminded persons or groups to jointly file
one amicus brief and share the associated
costs. Although assembling stakeholders
who have mutual interests can take some
time and effort, the benefits of having
your voices heard by the court can be
invaluable. The appellate courts may
be unaware of the potential unintended
consequences of their decisions. Amicus
participation can create more informed
decision-making.

DUES RENEWAL
REMINDER
Please renew before
January 1, 2021
Renewals were emailed last
week. If you need a copy of
your statement, please email
gina@wcbar.org.

Debbie Leonard owns Leonard Law, PC,
where her practice focuses
on appeals before Nevada’s
appellate courts, the Ninth
Circuit Court of Appeals
and
administrative
agencies. She served as
the 2013-2014 Chair of
the State Bar’s Appellate
Litigation Section and is Lead Editor of the
Nevada Appellate Practice Manual, 2016
and 2018 editions. She is also a mediator and
Nevada Supreme Court settlement judge.
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FAMILY L AW
By Travis Clark, Esq. of Surratt Law Practice

THE LEARNED PROFESSION

I

n 2013, I clerked for several
Nevada Judges, one such judge
was Robert E. Estes. Judge
Estes is a professor at heart, when the
opportunity to teach a budding attorney
comes along, he is always at the ready
with a bit of wisdom. I recall him
asking me one day after a hearing, “Do
you know why our profession is called
the ‘Learned Profession’?” “I do not,” I
replied.
He went on to explain that as
attorneys, our career requires that we
become versed in a multitude of other
disciplines. For example, many personal
injury attorneys become minor experts
in medical procedures, nursing practices,
and insurance claims, or construction
defect practitioners who become versed
in proper building procedures. Family
law is no different. A divorce can touch
upon bankruptcy, criminal law, federal
tax issues, real estate, corporate structures
and psychology, to name a few. Here, I
touch on an intersection of family law
and estate planning.
Many times, when negotiating
settlements during divorce, family law
attorneys get creative in balancing the
equities for the parties. I recently came
across a divorce settlement in which one
of the terms required that the parties
create a trust for their minor child. A
large sum of money was deposited into
an account for the benefit of this child.
The provision set forth who the trustees
would be, and a requirement that the
parties discuss when the child receives
the monies in the trust account. Very
little else was mentioned. As you can
imagine, the brevity of this provision
spawned years of litigation.
It was clear when reading of the
provision that it did not accomplish
its settlement goal. The negotiated
terms lacked clarity on aspects of the
child’s trust, such as duration, trustee
succession, revocability, parameters for
payment, trust goals, etc. Due to the lack
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of clarity, the parties engaged litigation,
and then more litigation, and more. In
hindsight, had the parties consulted
with an estate planning attorney, the
provision would most likely contain the
necessary details and specificity to guide
the parties and the trust drafter, thereby
avoiding the costly litigation.
• While this article cannot
address each and every point
that should be considered
when negotiating the terms
of an estate plan in a divorce
or
parentage
agreement,
below are several substantive
points that impact the trust
and
its
administration,
and if negotiated may have
much benefit for your client.
Consider who will act as
the trustee, or co-trustees’
of the estate. Parameters on
the removal of these trustees
should be considered, and how
disputes between co-trustees,
or trustee and beneficiary, are
handled. There are even other
types of trustees that can be
appointed to a trust, such as
distribution trustees, who
have the powers provided to
them in the trust agreement.
Use of a distribution trustee
bifurcates the role of the
trustee,
separating
the
managerial and investment
duties from the authority to
make distributions of trust
income and principal from the
trust to or for the beneficiary.
Further, a beneficiary might
also become a trustee of their
own trust.
• Is the trust irrevocable or
revocable? If it is revocable,
what contingency is required
to make it irrevocable? A
death? An age? Simply writing
a letter to the trustee? The

•

•

•

•

difference between the two
trusts results in separate tax
consequences and the grantor’s
ability to modify or change the
trust.
Consider the purpose of the
trust, and make the terms state
the purpose in plain English.
In the area of estate plans,
clarity is key. When I explain
the purpose of an estate plan,
I often refer to it as, “speaking
from beyond the grave.” Thus,
clear, digestible language
should be used wherever
possible.
Who is the beneficiary or
beneficiaries of the trust? How
and when do they have access
to the estate assets. Will the
monies or assets be accessed
for any and all purposes? For
only limited purposes? Or
should other areas of funds
be considered before these
assets are tapped? Also, what
occurs with these assets if the
child should pass away before
the trust or estate plan is fully
administered? Do the assets
pass to their decedents, or do
they revert to the parties?
The length of time the trust or
estate is being administered is
also of importance. If payouts
of assets occur over multiple
decades, then consideration of
trustee succession, or adding
a trust protector may be in
order.
One must also consider the
status of the beneficiary. Are
there special needs that would
allow for government benefits
to be paid to the person? If
so, resources or income to
the person will reduce their
government benefit.
A
special needs trust may be

necessary. For more on this
see R. Chatwin (2016) Adult
Disabled Children, Mandatory
Child Support and SSI Benefits,
What Every Divorce Attorney
Should Know, Nevada Lawyer,
Dec. 2016, 12-15.
As attorneys, we learn and master
many fields and disciplines. Indeed,
that is what makes our profession unlike
any other. I hope this quick primer on
trust terms for negotiation is of some
assistance to you in your pursuit to
master the next discipline.
Travis Clark is an
associate with Surratt
Law Practice, P.C. Travis
was recently named one
of Nevada's Elite Up and
Coming Attorneys, and
received the Outstanding
Young
Lawyer
of
Northern Nevada award from Nevada Legal
Services for his pro-bono work.
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Law and was on the adjunct faculty at
the National Judicial College. He is a
Master in the Bruce R. Thompson Inn
of the American Inns of Court. He
served as a commissioner on the Nevada
Judicial Discipline Commission since
2004. He served as Chief Judge of the
Second Judicial District Court and as
President of the Nevada District Court
Judges Association.
Judge Polaha was appointed to the
bench by Governor Kenny Guinn in
March 1999, and was retained ever
since.
Unfortunately, due to COVID-19,
Judge Polaha’s family is not able to have
a retirement party. The family would
like to put together a memorabilia book
to give him when he retires. Please
email any notes or letters you would
like to be included in the book, to his
judicial assistant, Jerrine Ulleseit at
jerrine.ulleseit@washoecourts.us before
December 22, 2020.
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WCBA Welcomes New Members!
Matthew Bockman
Koukol and Associates
3785 Placer Corporate Dr.
Rocklin, CA 95765
(916) 955-6567
email: mbockmon@
placerpublicdefender.com
Phillip D. Dorin
Ranalli Zaniel Fowler & Moran, LLC
50 W. Liberty St., Ste. 1050
Reno, NV 89501
(775) 786-4441
email: pdorin@ranallilaw.com

Bar Directory Correction
Page 11 - National Council of Juvenile
& Family Court Judges - area code s/b
775.

District Judge Jerome M. Polaha
will retire from office
when his term expires on
December 31, 2020
Judge Polaha served in the U.S. Air
Force. He graduated from the University
of Nevada, a member
of
Phi
Kappa
honor society, and
George Washington
University's National
Law Center.
He
graduated in February
of 1968 and returned
to Nevada where he
passed the state bar
exam that summer.
Judge Polaha was listed in the
original edition of Who's Who in
American Law, and was in the criminal
law section of the Best Lawyers in
America every year since 1987. He
was Fellow in the American Board of
Criminal Lawyers. He lectured for the
county, local and national as well as the
state bar association in various seminars
on criminal defense and trial techniques
throughout his career and taught
criminal law at Old College School of
December 2020, Vol. 42, No. 11
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New Items at the Washoe County
Law Library
Bankruptcy Courts & Procedures, Rev.
25 (Pamela Everett Nollkamper) (2020)
KF1527 .N65 2020.
California Tort Guide (Hon. William B.
Boone, Paul Peyrat) (2020) KFC310
.B66 2020.
Consumer
Arbitration
Agreements:
Enforceability of Arbitration Agreements
and Conduct of Arbitration Proceedings
(David H. Seligman and Karla Gilbride)
(2020) KF9085 .Z9 B53 2020.
Consumer Class Actions (Stuart Rossman,
Charles Delbaum) (2020) KF8896 .R67
2020.
Divorce in the Golden Years: Estate
Planning, Spousal Support, and
Retirement Issues for Clients at Midlife
and Beyond (Lindsay H. Childs) (2020)
KF535 .S49 2020.
Family Law Arbitration: Practice,
Procedure, and Forms (Carolyn Moran
Zack) (2020) KF505.5 .Z33 2020.
The Family Law Practitioner's Guide to
Social Security (Lydia S. Terrill) (2020)
KF3649 .S73 2020.
Is it Admissible? (Ashley S. Lipson)
(2020) KF8935 .L57 2020.
Restatement of the Law Third, Torts,
Liability for Economic Harm (American
Law Institute) (2020) KF1249.4 .R47
2020.
LAWYER IN THE LIBRARY
VOLUNTEERS
Thank you to all our November
Lawyer in the Library volunteers! We
hold Family Law and General Law
programs weekly, and Probate on the
first and third Wednesday of the month

10

December 2020, Vol. 42, No. 11

virtually via Zoom. This virtual format
allows volunteers and participants alike
to partake in Lawyer in the Library
program from the comforts of their own
space, returning to business immediately
after the program ends.
Please reach out to Sarah Bates at
sarah.bates@washoecourts.us or (775)
328- 3254 if you would like to volunteer
using our new virtual format, or for
further information regarding the Lawyer
in the Library program. Volunteers in
bold have volunteered more than once
this year.
Kathleen T. Breckenridge
Audrey P. Damonte
Bronagh M. Kelly
Adam P. McMillen
Courtney M. O’Mara
John M. Samberg
2020 is coming to an end and Washoe
Legal Services would like to thank and
honor all of our pro bono attorneys who
have taken a case from us and/or have
had active cases this year. Thank you to
the following attorneys who have lent
a helping hand to members of their
community in 2020:
Annie Allen
August Hotchkin
Bonnie Mahan
Bronagh Kelly
Chad Pace
Chandeni Sendall
Chelsea Latino
Cody Marriott
Colton Loretz
Craig Demetras
Damon Booth
David Zaniel
Debbie Leonard
Diana Zuccarini
Eric Stovall
Erica Nannini
John Boyden
John Keuscher
John Springgate
Jonathan King

Jonathan Marvisi
Josh Corelli
Karen Baytosh
Karen Wagner
Karlon Kidder
Kurt Franke
Kyle Edgerton
Laury Macauley
Lorin Taylor
Lyn Beggs
Matthew Morris
Michael Cirac
Muriel Skelly
Reed Adlish
Richard Hill
Roman Borisov
Rost Olson
Sarah Bordelon
Sarah Carrasco
Sarah Ferguson
Sarah Hardy-Cooper
Shawn Meador
Sihomara Graves
Victoria Oldenburg
William Cope
If you or anyone you know is ready
to take on a case pro bono, please
contact our Pro Bono Coordinator,
Marissa Otteson, by email at motteson@
washoelegalservices.org or by phone at
775-321-2059. We will provide you
with all of the essentials and guidance
you need to represent your client.

Celebrating 40 Years of Service to our firm,
including 20 as Managing Shareholder.
John F. Murtha
In appreciation and recognition of
loyal service, leadership and dedication.
Congratulations on your retirement.

Attorneys and Counselors at Law
woodburnandwedge.com
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MEDIATION MAT TERS
By Margaret M. Crowley, Crowley Mediation, L.L.C.

RE-DEFINING MEDIATION SUCCESS

"In dealing with those who are undergoing great suffering, if you feel ‘burnout’ setting in, if you feel demoralized
and exhausted, it is best, for the sake of everyone, to withdraw and restore yourself. The point is to have a long-term
perspective." The Dalai Lama

B

urnout. Many professionals
experience it.
It is so
prevalent that it is included
in the International Classification of
Diseases (ICD-11) as an occupational
phenomenon. Per the ICD-11, “Burnout is a syndrome conceptualized as
resulting from chronic workplace stress
that has not been successfully managed.
It is characterized by three dimensions:
• feelings of energy depletion or
exhaustion;
• increased mental distance
from one’s job, or feelings of
negativism or cynicism related
to one's job; and
• reduced professional efficacy.”
Many think that a mediator’s job is
less stressful than other work. I often
hear comments from attorneys such as,
“Practicing law is so stressful. Mediating
full time is my dream.” While mediating
is very satisfying, it is also challenging
and emotionally demanding work.
My esteemed colleague at Boyd Law
School, Professor Lydia Nussbaum,
recently authored an article on mediator
burnout for the Ohio State Journal on
Dispute Resolution (Vol. 34:1 2019). As
Professor Nussbaum notes in her article,
“Research from the fields of workplace
management
and
occupational
psychology reveals that individuals who
do ‘people work,’ like mediators, are
susceptible to burnout.”
Mediation is undoubtedly “people
work.” No matter the conflict, whether
it’s family, business or public policy, the
common denominator is that it involves
people. Working with individuals who
are stressed by conflict and possibly not
in control of emotions is quite taxing.
In her article, Professor Nussbaum
points out that burnout interferes with
the ability to regulate emotions and
can also impair cognitive functioning.
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As such, burnout jeopardizes skills
critical to mediators: careful listening,
developing rapport, finding the interests
behind parties’ positions, responding
to and incorporating new information,
deploying creative questioning and
core ethical principles such as party
self-determination
and
mediator
impartiality.
Mediators, like other professionals,
need to be alert for burnout and have a
plan to address it. Professor Nussbaum
advocates for a more robust regulatory
framework for mediators, one that takes
into account workplace stressors that
put mediators at risk for burnout and
threaten the quality of the mediation
process.
While such a framework would
be a huge step forward for the field, it
will take time. In the interim, there
are other things mediators can do to
help with burnout. British mediator
Michael Jacobs maintains that mediators
who focus solely on the results of the
mediation, i.e., whether or not the
matter settles, are chasing the wrong
dream. By defining success using a sole
factor, mediators set themselves up for
failure. When cases resolve, mediators
often feel elated, but when they do not,
mediators may feel despair. Whether or
not parties settle, however, is generally
beyond the mediator’s control. Just as
lawyers cannot promise a win, mediators
cannot guarantee a resolution.
Mr. Jacobs reasons that mediators
should redefine their framework for what
makes a successful mediation. Rather
than asking, “Did the case resolve?”
mediators should be asking themselves
questions about the process, such as:
• Was I authentic in the session,
demonstrating curiosity,
interest and compassion?
• Did I notice and appropriately

address my own internal
responses to the conflict?
• Did I encourage the parties to
show up as people rather than
positions?
• Was there space in the work for
levity and/or empathy ?
Mr. Jacob’s suggestion is equally
applicable to advocates in mediation.
Lawyers are trained to focus on the win.
Resolving a case in mediation is deemed
a victory. Just as mediators may feel
deflated when a case does not resolve, so
may the advocates. As such, attorneys can
also benefit from redefining mediation
efficacy by asking questions focused on
their client’s experience, such as:
• Did my client:
◊ Feel heard in the session?
◊ Emerge with a better
understanding of the
conflict/the other party’s
perspective?
◊ Have the opportunity to
deeply examine possible
options for resolution?
◊ Believe his/her selfdetermination
was
honored
by
the
mediator?
Even when matters don’t resolve, a
fair and impartial process can still help
people move forward. It all depends on
the lens through which the process is
viewed. Perhaps it’s time to switch that
lens to something that better reflects the
unique successes that can be reached
through mediation.
Margaret Crowley is an experienced mediator,
Supreme Court Settlement
Judge, EEOC Mediator,
Second JD Custody &
Dependency Mediation
Panels, Pro Tem Family
Court Master and mediation
instructor.

LAW CLERK CORNER
By: Jowi Charbel Asmar, Second Judicial District Court, Dept. 12

ANTICIPATING COVID-19 VACCINE SKEPTICISM WITHIN LEGAL CUSTODY MATTERS

J

udges in the Second Judicial
District Court’s Family Division
are frequently tasked with deciding legal
custody matters on an expedited basis.
Parents are increasingly seeking judicial
clarification regarding their parenting
obligations amid the COVID-19
pandemic.
In Nevada, legal custody involves
parents having basic legal responsibility
for a child and making major
decisions regarding the child's health,
education, and religious upbringing.1
Sole legal custody vests this right with
one parent while joint legal custody vests
this right with both parents.2
However, Nevada’s courts may limit
a single parent’s decision-making power
in a joint legal custody situation.3 For
example, one parent may only have
decision-making authority regarding the
child's education or healthcare.4 If the
parents in a joint legal custody situation
reach an impasse, then the parties may
appear before the court “on an equal
footing” to have the court decide what is
in the best interest of the child.5 When
making a custody determination, the
sole consideration is the factor-intensive
best interest of the child standard.6
Over the course of the pandemic,
the Court has been called upon to
decide issues of whether children should
be exchanged for visitations due to
lockdown orders; travel for vacations;
or attend in-person school. Throw in
an FDA-approved COVID-19 vaccine,
and co-parenting just got easier, right?
Not so fast. According to a recent
Gallup poll, only 50% of Americans are
willing to get the vaccine.7 How will
Nevada’s family courts view one parent’s
skepticism over the COVID-19 vaccine
when rendering legal custody decisions?
As there has been no definitive court
ruling on this issue in Nevada,8 a look at
how other jurisdictions have addressed
similar issues may be helpful.

In 2013, the Alaska Supreme Court
found the trial court did not err in
awarding sole legal custody to a mother
who favored alternative medical care
in lieu of vaccinations.9 The court
recognized the parties struggled to
cooperate on basic needs of the children,
but mother “demonstrate[d] a higher
degree of attention to the children's
physical and medical needs” evidenced
by her preparation of a food journal, her
insistence that the children experienced
allergies, and her requirement that the
children adhere to strict diets, including
a gluten-free diet.10
In 2017, the Missouri Court of
Appeals held there was sufficient evidence
to establish the trial court awarding
father sole decision making authority
over the children’s healthcare.11 Despite
mother signing a school waiver, the court
reasoned the mother's medical beliefs
were significantly unorthodox as she
had forcefully treated her children with
“embarrassing” essential oils treatments
instead of vaccinating the children
against infectious diseases.12 The court
also noted mother’s prior reluctance to
cooperate with father on developing
a consistent medical treatment to
ameliorate their son’s mites.13
Solely basing an objection to the
COVID-19 vaccine on a generalized
fear, or school exemption, should be
insufficient absent a plausible “backup” plan submitted by both parents.
Nevada’s family courts should, in
addition to considering relevant expert
testimony,14 critically inquire into: (1)
whether the objecting parent is capable
of cooperating with the non-objecting
parent to establish a clear and consistent
health plan; and, (2) whether the clear
and consistent health plan serves the
best interest of the child. In doing
so, Nevada’s family courts may honor
parenting rights while serving the best
interests of the child.

_____________________
Rivero v. Rivero, 125 Nev. 410, 420, 216 P.3d
213, 221 (2009) (citing Mack v. Ashlock, 112
Nev. 1062, 1067, 921 P.2d 1258, 1262
(1996)).
2
Id.
3
Id, at 125 Nev. at 421, 216 P.3d at 222.
4
Id.
5
Id.
6
See Davis v. Ewalefo, 131 Nev. 445, 451,
352 P.3d 1139, 1143 (2015).
7
Lydia Saad, Americans Readiness to Get
COID-19 Vaccine Falls to 50%, GALLUP
(Oct. 12, 2020), https://news.gallup.com/
poll/321839/readiness-covid-vaccine-falls
-past-month.aspx.
8
See Stacy Rocheleau. Esq/. What Happens
When Divorced Parents Don’t Agree on
Immunizations?. RIGHT LAWYERS (Sept.
17, 2019), https://rightlawyers.com/happensdivorced-parents-don't-agree-immunizations/;
see also Efthimios Parasidis & Douglas J.
Opel, Parental Refusal of Childhood Vaccines
and Medical Neglect Laws, 107 AM. J PUB.
HEALTH 68-71 (2017), https://www.ncbi.
nlm.nih.gov/pmc/articles/PMC5308147/table/
tbl1/?report=objectonly.
9
Co v. Matson, 313 P.3d 521, 525-26 (Alaska
2013).
10
Id.
11
Gammon v. Gammon, 529 S.W.3d 350,
354-55 (Mo. Ct. App. 2017)
12
Id.
13
Id.
14
See Winters v. Brown, 51 So. 3d 656657 (Fla. Dist. Ct. App. 2011) (holding
substantial evidence supported trial court
finding it was in the best interests of minor
child to award father responsibility to make
decisions regarding the child's health care
and vaccinations after considering conflicting
expert testimony regarding vaccines).
1

Jowi Asmar received his law degree from
Emory University School
of Law in 2019 where
he later served as a law
clerk to the Honorable
Lynne K. Simons prior to
his current clerkship with
the Honorable Sandra A.
Unsworth.
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December 10, 2020
12 - 1:00 p.m.
Health Plans Informational
webinar will detail the
customized health insurance
options available to Washoe
County Bar Association
Members and answer any
questions you have regarding
the plan.
Please RSVP to gina@
wcbar.org to get Zoom login
information.
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See wcbar.org/events for details and registration

DECEMBER

9

WCBA Substance Abuse CLE
webinar, 12 noon, Zoom, 1 Hour Substance
Abuse Credit. Presentation by Carol Schaye, a
registered nurse and licensed drug and alcohol
counselor. Carol will be joined by Hal Taylor,
Esq., who specializes in representing impaired
licensed professionals. Free to WCBA
members / $75 non-members. Register at
www.wcbar.org/events

10

WCBA Health Plans Zoom
Webinar.
12-1 p.m. RSVP to gina@
wcbar.org to get Zoom login information.
Prominence will detail the customized health
insurance options for WCBA members and
answer any questions you may have.

JANUARY

19

WCBA Employment Law &
COVID 19 CLE webinar, 12 noon, Zoom, 1
Hour Credit. Free to WCBA members.

.

In today’s fast-paced legal
environment, efficient, expert
and expedient solutions to
systems, data and network
issues are crucial.

Don’t waste time on:
Software changes
and upgrades
Backing up and
securing client data
Data storage
and retrieval

Alisanne Steele
Founder | Lead Software
& Systems Consultant

RabbitHoleIT
AlisanneSteele
TheSoftwareConsultant

Technical education
and constant updates

We have time-saving solutions
for busy attorneys. Call today!

775.315.4315
Sanne@TheSoftwareConsultant.com
www.TheSoftwareConsultant.com

FOCUSED IT SOLUTIONS FOR NEVADA LAW FIRMS
Microsoft Office 365 | Sage Timeslips | Amicus Attorney | Abacus Law
Practice Panther | Time Matters | Clio | Xero | Houdini | Sage 50 | QuickBooks
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POST OFFICE BOX 1548, RENO, NEVADA 89505
change service requested

Classifieds
Please visit www.wcbar.org/classifieds for full job descriptions & deadlines.
EMPLOYMENT
THE THIRD JUDICIAL DISTRICT
COURT in Yerington, Nevada, is accepting
applications for a law clerk for immediate
hire. Legal writing skills a must. Submit your
cover letter, resume, writing sample, reference
list, and unofficial transcript to arossi@
lyon-county.org. For additional information,
contact Anne Rossi at 775-463-6571 ext. 1.
LITIGATION/EMPLOYMENT
FIRM
- RENO is currently seeking an associate
attorney.
The successful candidate will
have 3-8 years of experience, with strong
research and writing skills. Our firm prides
itself in promoting a balanced lifestyle,
culture and environment, while focusing
on providing the highest level of client
services. Please send resume, writing sample
and cover letter to JAlhasan@SHJNevada.
com.  All inquiries will remain confidential.
BREMER WHYTE BROWN & O'MEARA is
currently seeking an Associate Attorney
to join our firm in our Civil Litigation
practice group in our Reno office. Please
visit www.wcbar.org/classified-ads for details.
THE
CARSON
CITY
DISTRICT
ATTORNEY'S OFFICE has an opening
in its civil division for a Deputy District
Attorney. Benefits include health insurance,
substantial paid leave, and 100% Nevada
PERS contributions paid by the City. To
apply, go to: https://www.governmentjobs.
com/careers/carsoncity/jobs/2896286/
deputy-district-attorney-civil-division.
LOCAL FIRM FOCUSED ON FAMILY
LAW AND CIVIL LITIGATION, has an
immediate need for a full-time Attorney. Our
law firm is looking for an attorney with 1-5 years
of experience, strong research and writing skills,
Family Law experience is a plus. Inquiries are
confidential. Salary will be discussed and will
be based on experience. We offer competitive
benefits including medical, dental, vision and
401(k). Interested parties should submit a
cover-letter, resume and writing samples via
email only to renofamilylawfirm@gmail.com.
LOCAL FIRM FOCUSED ON FAMILY
LAW AND CIVIL LITIGATION, has an
immediate need for a full-time Attorney. Our
law firm is looking for an attorney with 1-5 years
of experience, strong research and writing skills,
Family Law experience is a plus. Inquiries are
confidential. Salary will be discussed and will

be based on experience. We offer competitive
benefits including medical, dental, vision and
401(k). Interested parties should submit a
cover-letter, resume and writing samples via
email only to renofamilylawfirm@gmail.com.
FAMILY LAW ATTORNEY wanted full
time at the Law Office of Marilyn D.
York. Nevada bar and 3+ years' experience
in family or civil litigation law. Excellent
references, legal, writing and court skills are
necessary. Balance a nice lifestyle with pay to
$149,000/year with great benefits. Please
visit www.wcbar.org/classified-ads for more info.
WOODBURN AND WEDGE, a wellestablished, mid-sized, general practice law
firm located in Reno, seeks applications and
resumes from Nevada licensed attorneys with
5+ years’ experience in the areas of litigation
and/or business law. Qualified candidates must
be proactive, self-starting, hard-working and
have excellent writing skills. Competitive and
flexible compensation packages. Partnership
opportunities are available for qualified
candidates. Please send a cover letter and
current resume to: Candace Kelley, 6100 Neil
Road, Suite 500, Reno, Nevada 89511. All
submissions will be kept in strict confidence.
BRISBOIS BISGAARD & SMITH, LLP
(Lewis Brisbois) has two positons open:
*Associate Attorney to joins its Reno/
Tahoe team. The ideal candidate will have
2-6 years of legal experience defending
civil litigation matters involving bodily
injury, products liability, etc. Candidates
possessing a professional background different
than above are also encouraged to apply.
*Attorney with 5-8 years experience to join
our Commercial and Professional Liability
practice. Candidates must have experience in
commercial litigation of business disputes as
well as legal malpractice, medical malpractice
and insurance agent/broker, directors/
officers liability.
Please visit www.wcbar.
org/classified-ads for more information.
LANDER
COUNTY
DISTRICT
ATTORNEY'S
OFFICE
Chief/Deputy
District Attorney. In Battle Mountain, Nevada.
Minimum requirements include admission
to practice in Nevada, Ninth Circuit C/A,
Trial Court, US Tax Court and US Supreme
Court, Nevada Supreme Court Rule 250
(death penalty qualified). Please visit www.
wcbar.org/classified-ads for more information.
NEVADA LEGAL SERVICES, DIRECTING

ATTORNEY, NLS has an opening for
a Directing Attorney in our Reno office.
Our main areas of practice are Housing,
Government Benefit Denials, Elder Law,
Consumer Issues, Native American, Tenants'
Rights, Family Law, Veteran Rights and
Ryan White Part B. Please visit www.wcbar.
org/classified-ads for more information.
SECOND JUDICIAL DISTRICT COURT:
(visit www.washoecourts.com for listings)
LEGAL INTAKE / CLIENT SERVICES
SPECIALIST NEEDED. Viloria, Oliphant,
Oster & Aman L.L.P. is seeking a dedicated
Legal Intake / Client Services Specialist in
our rapidly expanding Reno office. Please visit
www.wcbar.org/classified-ads for full details.

OFFICE SPACE
PROFESSIONAL
OFFICE
SUITE
AVAILABLE - 1/1/2021; 224 sf; shared
reception area, conference room and
common areas; corner of Flint and Ridge
Streets.
Contact Jeff at 775.846.8090.
PROFESSIONAL OFFICES AVAILABLE:
Midtown, across from the Federal Courthouse,
conference room, parking, kitchen and other
amenities included.
Call 775.742.9509

SERVICES / FOR SALE/FREE
LEGAL RESEARCH & WRITING 20+ years
experience at the Nevada Supreme Court, now
available on a freelance basis for research and
writing projects. Briefs, petitions, motions, etc.
tlindeman@appellatesolution.com
7 7 5 . 2 9 7 . 4 8 7 7 .
WORKERS COMP REFFERRALS?: Have you
been contacted by someone injured on the job,
but you do not handle worker’s compensation
matters? If so, we offer referral fees per NRPC
1.5(e).   Please contact Robert Kilby
775.337.6670 or robert@kilbylaw.net
FOR SALE
GRANITE TOP CONFERENCE TABLE
approx. 8' x 6', base & 10 high back adjustable
black leather chairs. Excellent condition.
$3,500. 775.527.7450, email: mskender@
skenderlaw.com.
FREE
FULL SET AmJur 2d available. Please
contact Coulter Harsh Law at 324.3380

The publication of any advertisement should not be deemed as an endorsement by the Washoe County Bar Association

