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THE PASSING OF A LEGEND: JUSTICE RUTH BADER
GINSBERG (AKA THE NOTORIOUS RBG)

T

he Supreme Court’s feminist
icon who transformed the
law and roles of men and
women in our society passed away at
the age of 87 on September 18, 2020.
She was a true pioneer and advocate
for women’s rights. In the last decade
of her career she became the leading
voice for the liberal bloc of justices on
the Supreme Court writing scathing
dissents that earned her the nickname
(by a much younger generation) the
Notorious RBG—a play on the famous
rapper The Notorious B.I.G.
Justice Ginsberg’s unique style
and small frame were highlighted by
her large framed glasses and frilly lace
collars she wore over her black judicial
robe.
Her mainstream popularity
brought heightened public attention
to the opinions of the Court. She was
the second female to hold the highest
position of power and influence in the
judicial branch—Justice of the United
States Supreme Court.
In 2016, she wrote an opinion piece
for The New York Times titled, “Ruth
Bader Ginsberg’s Advice for Living.”
(Oct. 1, 2016). In it she credits her
mother who made reading a pleasure
and reminded her to “be independent.”
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Justice Ginsberg also shared her go-to
advice that she often gave while speaking
in public, which she received from her
mother-in-law on her wedding day: “In
every good marriage, it helps sometimes
to be a little deaf.” The advice served her
well throughout her 56-year marriage,
and in every workplace, including the
U.S. Supreme Court. Her wise words
reflect humility and professionalism:
“When a thoughtless or unkind word is
spoken, best tune out. Reacting in anger
or annoyance will not advance one’s
ability to persuade.”
Justice Ginsberg concludes by
underscoring the progress and change
made in women’s occupations, yet
acknowledging much work remains.
Poverty in the United States and the
world includes a large proportion of
women and children, women’s earnings
compared with men of similar education
and experience remain lower, many
workplaces do not provide adequate
support for the demands of childbearing
and child rearing, and hurdles remain
in addressing sexual harassment in our
workplaces and domestic violence in our
homes. Though these difficulties remain,
Justice Ginsberg expressed optimism
and hope that the next generation of
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women (and men) will address these
inequities and shortcomings evident in
our society.
Locally, serving as Chief Judge of the
U.S. District Court for the District of
Nevada, we have the esteemed and astute
female jurist Chief Judge Miranda Du.
The WCBA is holding a live webinar on
Wednesday, October 14, 2020, at noon
with Chief Judge Du who will provide
an update on the U.S. District Court
for the District of Nevada, explaining
court operations in response to the
COVID-19 pandemic. Please consider
joining us in this Zoom webinar event
and hear from our Chief Judge of the
District of Nevada. Free registration
for members is required and the link to
RSVP has been sent via email and can
be found on our website: wcbar.org.
Time will be allotted for Chief Judge
Du to answer pre-submitted questions.
Please submit any questions via email to
Executive Director Gina MacLellan at
gina@wcbar.org.
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CONVERSATIONS ON DISCOVERY
By Wesley M. Ayres, Discovery Commissioner

U

nder NRCP 35, a party may
obtain a physical or mental
examination of another
party or a person who is in the party’s
custody or under the party’s legal control.
Most practitioners are aware of the two
primary prerequisites for obtaining this
kind of examination—the condition to
be examined must be in controversy and
the moving party must show good cause
for the examination. See NRCP 35(a)
(1), (2). But the request for a Rule 35
examination can also be denied if it is
untimely. In that regard, the provisions
of Rule 35 do not specify any particular
deadline for requesting a mental or
physical examination.
Nevertheless,
courts have denied Rule 35 examinations
for untimeliness, although they have not
reached a consensus on the applicable
deadline.
Since the rule does not specify a
deadline, one might argue that a Rule 35
examination may be obtained any time
before the close of discovery. But in most
cases, the examination is conducted by a
party’s retained expert, as recognized by
the Nevada Supreme Court long ago.
See Shoshone Coca-Cola Bottling Co. v.
Dolinski, 82 Nev. 439, 447, 420 P.2d
855, 860 (1966) (“[t]he ‘independent
medical examination’ usually is of the
plaintiff, comes about at the request
of the defendant, and the doctor so
selected by the defendant testifies at
the trial”). This fact raises the question
about whether a Rule 35 examination
must be completed so that the required
report is provided by the applicable
expert disclosure deadline dictated by
Rule 26(a)(2) and the court’s scheduling
order. The issue has not been addressed
by the Nevada appellate courts.
Federal courts have discussed the
timing of Rule 35 examinations, but
they have not reached a consensus. In
Waggoner v. Ohio Cent. R.R., Inc., 242
F.R.D. 413 (S.D. Ohio 2007), the

district court issued a scheduling order
establishing the deadline for expert
witness disclosures. One day before
that deadline, defendant filed a motion
to extend the deadline because it was
unable to disclose the report of its Rule
35 examiner by that date. Plaintiff
argued that the motion should be denied
because defendant was not diligent in
conducting discovery. After noting the
split of authority on this issue, the court
ruled that Rule 35 examinations proceed
independently of Rule 26(a)(2). It
emphasized that the examining physician
will not necessarily be called to testify at
trial since a Rule 35 examination often
is sought only to confirm the findings
of plaintiff’s doctors, and that a report
would be required only if requested by the
party who was examined. It concluded
that the deadline for the disclosure of
expert reports under Rule 26(a)(2) did
not apply to the issuance of the Rule
35 report by defendant’s examiner. Thus,
defendant did not need an extension of
time to disclose that report. The court
added that if the examiner was later
designated as a trial witness, it would
not exclude his testimony unless he
refused to provide a report. See id. at
414; accord Koger v. Norfolk S. Ry. Co.,
Civil Action No. 1:08-00909, 2009 WL
10688332, at *2 (S.D. W. Va. Sept. 1,
2009) (finding that Rule 26(a)(2) does
not apply to expert evidence developed
under Rule 35, citing Waggoner).
A similar result was reached in Bush
v. Pioneer Human Servs., No. C090518 RSM, 2010 WL 324432 (W.D.
Wash. Jan. 21, 2010). As in Waggoner,
defendant filed a motion to extend
the expert disclosure deadline one day
before that deadline, and it also asked
the court to clarify whether the expert
disclosure deadline under Rule 26(a)(2)
applies to medical examination experts
under Rule 35. The court explained
that although plaintiff did not produce

requested medical records until one day
before the expert disclosure deadline, her
delay was the result of a lingering dispute
between the parties over a protective
order. It found that defendant should
have moved to address that issue long
before it moved for an extension of the
expert disclosure deadline, so that aspect
of defendant’s motion was denied. See
id. at *3-4.
With regard to defendant’s other
request, the court observed that Rule
35 contains no specific deadline for the
examination or the examiner’s report,
and it noted the split of authority on
this issue. In its analysis, the court gave
three reasons why the expert disclosure
deadline should not apply to Rule 35
reports. First, it felt that differences in the
language of the two rules supported that
result. Rule 35 does not require that the
examiner be someone specially retained
to provide expert testimony in the case,
the examiner’s report is only required “on
request,” the content of the examiner’s
report is different from a retained expert’s
report, and Rule 35—rather than Rule
37—governs sanctions imposed if
the examiner’s report is not disclosed.
Second, Rule 35 examiners often serve
only as a consultant to the defending
party. Third, Rule 35 examinations are
usually conducted late in the discovery
process. Accordingly, it ruled that the
deadline set in its scheduling order for
expert reports under Rule 26(a)(2) did
not apply to the issuance of a Rule 35
report. It added, however, that a Rule
35 examination must be conducted
sufficiently before the discovery cutoff to
give the examined party time to review
the report (if requested) and depose the
examiner if necessary. See id. at *5.
Still, most federal courts have found
that the expert disclosure deadlines
of Rule 26(a)(2) control the timing of
a Rule 35 examination, at least if the
examiner is someone who will be used
October 2020, Vol. 42, No. 9
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to present expert evidence at trial. See
Garayoa v. Miami-Dade Cty., No. 16-Civ20213-COOKE/TORRES, 2017 WL
2880094, at *4 (S.D. Fla. July 6, 2017)
(“most courts that have considered
this question have persuasively found
that Rules 26 and 35 must be read in
conjunction with each other”). In
Diaz v. Con-Way Truckload, Inc., 279
F.R.D. 412 (S.D. Tex. 2012), defendant
filed motions to compel plaintiff in a
personal injury case to submit to an eye
examination and a neuropsychological
examination under Rule 35. Plaintiff
opposed those motions, arguing that
defendant showed a lack of diligence
in seeking them after the deadline to
designate experts and produce reports
under Rule 26(a)(2). The court noted
the disagreement among courts on the
issue of whether Rule 26(a)(2) applies
to Rule 35 examinations and reports,
and it discussed the reasoning applied
in cases like Waggoner and Bush. But
it ultimately agreed with decisions
holding that Rule 35 must be read in
conjunction with Rule 26(a)(2) and the
court’s scheduling order. See id. at 41618.
The Diaz court explained that when a
party relies on discovery tools, including
Rule 35 examinations, to obtain
information that will be considered by
its expert, “the party is usually cognizant
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of the need to complete this discovery
sufficiently in advance of the Rule
26 expert report deadline.” See id. at
418. It also noted that a late Rule 35
examination and report could routinely
interfere with the scheduling order,
necessitating the extension of deadlines
and even the trial date. See id. (stating
that defendant’s late requests “resulted
in an additional discovery dispute, an
additional expert designation, additional
expert depositions, and likely, additional
disclosures in the parties’ expert reports”).
The court was not persuaded that this
approach would contradict Rule 35
regarding the issuance of reports, since
“the disclosure of the Rule 35 report
may have to occur by the Rule 26(a)(2)
deadline if, in fact, the Rule 35 report is
requested by opposing counsel and the
substance of the Rule 35 examination is
material to the facts, considerations, and
opinions of the testifying expert.” See
id. It also disagreed with the Waggoner
court’s assertion that a party’s Rule 35
examiner often will simply confirm what
the injured party’s doctors have reported,
stating that “it seems more likely that a
party will attempt to use the results of
the examination as an opportunity to
obtain additional discovery to bolster
their testifying expert’s opinion.” See id.
at 419. After considering the language,
purpose, and relevant use of Rules 26 and

35, the court concluded that they should
be read in conjunction with each other
when determining the proper timing
for a Rule 35 examination and report,
and it found that defendant’s requests
were untimely. See id. at 419-20. It
further rejected defendant’s argument
that any Rule 35 reports would be
permissible as supplementation of its
expert witness disclosures, because
permissible supplementation “means
correcting inaccuracies, or filling the
interstices of an incomplete report based
on information that was not available at
the time of the initial disclosure.” See
id. at 421 (quoting Cook v. Rockwell Int’l
Corp., 580 F. Supp. 2d 1071, 1169 (D.
Colo. 2006)). The court nevertheless
decided to amend its scheduling order
and permit the requested examinations
under the circumstances presented. See
id. at 422-25.
In Stratford v. Brown, No. 2:17-cv03963, 2018 WL 4623656 (S.D. W. Va.
Sept. 26, 2018), defendant filed motions
to modify the court’s scheduling order
and to compel a Rule 35 examination.
Although the deadline for making his
expert witness disclosures was June
25, 2018, the motion to modify the
scheduling order was filed three days
after the deadline for making defendant’s
expert witness disclosures, and the Rule
35 motion was filed sixteen days after

that deadline. The court determined
that Rules 26 and 35 “act in tandem when
determining whether to permit a Rule
35 examination requiring subsequent
disclosure of the related report.” See id.
at *3. It acknowledged that the rules are
different in terms of the content of the
required reports, the purpose behind
the rules, and the witnesses to whom the
rules apply, but it emphasized that “there
is a ripple effect necessarily caused by a
Rule 35 examination ordered after Rule
26 disclosure deadlines.” See id. Citing
Diaz, it found that defendant’s motion
was untimely and denied his requests. See
id. at *3-5. Other courts have likewise
followed the Diaz analysis. See, e.g.,
Wormuth v. Lammersville Union Sch.
Dist., No. 2:15-cv-1572-KJM-EFB, 2017
WL 3537257, at *2 n.5 (E.D. Cal. Aug.
17, 2017) (“[t]he relationship between
the Rule 35 exam and the Rule 26(a)(2)’s
report . . . is exemplified by the instant
case [since] defendants seek the Rule 35
exam to acquire information needed by
their expert to prepare her Rule 26(a)
(2) report”); Rowland v. Paris Las Vegas,
No. 13cv2630-GPC (DHB), 2015 WL
4662032, at *4 (S.D. Cal. Aug. 6, 2015)
(noting that expert disclosure deadline
governs the timing of a motion for a
Rule 35 examination if the examiner
will offer opinions and conclusions
regarding the objective facts derived
from an examination, such as the nature
and extent of plaintiff’s injuries and the
reasonableness and necessity of medical
treatment).
Like its federal counterpart, NRCP 35
does not expressly impose any deadline
for making a motion for an NRCP 35
examination. But the deadlines for expert
witness disclosures set forth at NRCP
16.1(a)(2)(E) apply to any person who
may be used at trial to present expert
testimony. If the proposed examiner
will not be called as a witness at trial
and his or her report will not be offered
as evidence, then arguably the NRCP
35 examination can take place after
the deadline for making expert witness
disclosures. See, e.g., Diaz, 279 F.R.D. at
418 (“if a Rule 35 examination truly does
not implicate the report or testimony of a
testifying expert, then it can be scheduled
after the Rule 26 expert report deadline”);
Vahai v. Gertsch, 455 P.3d 1218, 1228

(Wyo. 2020) (“[i]f that expert is not at
any point retained to testify at trial, the
examiner need only prepare the report
required by Rule 35(b)”). Otherwise, the
examiner generally must conduct his or
her examination early enough to ensure
compliance with the applicable deadline
for making expert witness disclosures. A
party generally should not be afforded a
second chance to generate expert reports
based on an NRCP 35 examination that
was requested after expiration of the
expert report deadline dictated by NRCP
16.1(a)(2)(E) and the court’s scheduling
order. This conclusion is supported by
the language in NRCP 35(b)(1) providing
that the party who sought the examination
must “provide a copy of the examiner’s
report within 30 days of the examination
or by the date of the applicable expert
disclosure deadline, whichever occurs
first.” Further, the comments to NRCP
35 state that “[t]he disclosure deadlines
contemplate that the report will be
provided by the initial expert disclosure
deadline, assuming that deadline is within
30 days of the examination.” See NRCP
35(b) advisory committee’s note to 2019
amendments. Of course, a late NRCP 35
examination may be warranted in “rare
circumstances.” See id. But if expert
disclosure deadlines have passed, the party

seeking an NRCP 35 examination “must
demonstrate excusable neglect or changed
circumstances, such as where there has
been an unanticipated change in a party’s
physical or mental condition.” See id.
Wes Ayres is the Discovery
Commissioner for the Second
Judicial District Court.
His columns are online and
searchable at wcbar.org.
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APPELLATE BRIEFS
By Debbie Leonard, Leonard Law P.C.

APPELLATE DISPOSITIONS AND NEXT STEPS

Y

ou and your client have
been waiting for months, if
not years, for an appellate
decision. But sometimes when that
decision issues, it leaves you scratching
your head as to what happens next. Is
the holding unclear? Did the Court
overlook a material fact or misapprehend
an aspect of the law? Does the manner
in which the case was decided set the
stage for further extensive proceedings
to discern its consequences?
Seldom does an appellate decision
simply bring a case with a long history
to a close. And, sometimes, it provokes
more wide-reaching litigation than you
had ever imagined. The first thing to do
upon receiving an appellate disposition
should be to determine whether further
proceedings in the appellate courts are
warranted.
The Practical
Disposition

Effect

of

the

Except as otherwise limited by
statute or rule, the appellate courts may
affirm, reverse, remand, vacate, dismiss,
grant or deny a petition, or render some
combination of these dispositions. It is
important to read the decision carefully
and think through how it will play out
with the facts as they exist at the time
the decision issues. Circumstances often
change while appeals are pending, and
the posture of the parties’ conflict may
be different from when the notice of
appeal was filed.
For example, in a dispute over
a development permit, were other
entitlements approved or denied that
altered the project that could be built?
In a workers’ compensation matter,
have there been new injuries and
claims? Where a money judgment is at
issue, has the judgment-debtor become
judgment proof? Most often, these
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changed circumstances will arise when
no stay has issued to maintain the status
quo pending appeal. Alternatively, the
client may simply have developed new
priorities. Such practical needs should
guide your legal strategy for how to
proceed.
Seeking Rehearing
If your client receives an unfavorable
ruling from the Supreme Court or the
Court of Appeals, you may want to seek
rehearing. Unless the time is shortened
or enlarged by the court, a petition for
rehearing must be filed within 18 days
of the appellate court’s decision.
A petition for rehearing is not
simply a motion for reconsideration.
Rehearing is only appropriate when:
(1) the appellate court has overlooked
or misapprehended a material fact in
the record or a material question of
law in the case; (2) the appellate court
has overlooked, misapplied or failed
to consider a statute, procedural rule,
regulation or decision directly controlling
a dispositive issue in the case; or (3) as
required to promote substantial justice.
NRAP 40(c).
Because petitions for rehearing
are decided by the same panel who
rendered the disposition, generally, they
are summarily denied. For that reason,
consider whether you can truly meet the
rehearing standard before undertaking
the expense and delay associated with
a petition for rehearing. In addition
to the limited chance for success, the
appellate court may impose sanctions
for a frivolous petition for rehearing.
NRAP 40(g).
Denial of a petition for rehearing
still leaves a last resort. If the decision
was issued by the Court of Appeals, you
may petition for review by the Supreme

Court. If the decision was issued by a
panel of the Supreme Court, you can
petition for en banc reconsideration.
En Banc Reconsideration
A petition for en banc reconsideration
must be filed within 10 days after the
panel denies rehearing. NRAP 40A(b).
Ordinarily, en banc reconsideration will
only occur when (1) reconsideration by
the full court is necessary to secure or
maintain uniformity of its decisions, or
(2) the proceeding involves a substantial
precedential, constitutional or public
policy issue. NRAP 40A(a).
For example, en banc reconsideration
was appropriate where a panel’s decision
overlooked a defendant’s request for
a special jury instruction, and the
instruction was clearly warranted based
on Supreme Court precedent. See
Martinez v. State, No. 47293, 2008
WL 6102006, at *1 (Nev. July 9, 2008)
(unpublished disposition). Likewise, a
permissive inference arising from lost
evidence was a substantial precedential
issue
warranting
reconsideration.
Bass-Davis v. Davis, 122 Nev. 442,
444–45, 134 P.3d 103, 104–05
(2006). Notwithstanding these types of
circumstances, en banc reconsideration
is disfavored. NRAP 40A(a).
The key with a petition for en banc
reconsideration is to apply the standard
set forth in the rule; do not reargue
matters presented in the briefs or raise
new points for the first time. If there
was a dissenting opinion by a panel
member, emphasize the points that
sow the most uncertainty regarding the
majority opinion. Caution is advised,
however, because an attorney who files a
frivolous petition for rehearing is subject
to sanctions.

Petition for Supreme Court
Review
A petition for review must be
filed within 18 days of the Court
of Appeals’ decision. A party
may not file a petition for review
in the Supreme Court while a
petition for rehearing is pending
in the Court of Appeals. NRAP
40B(c). Supreme Court review
is not a matter of right but of
judicial discretion. In deciding
whether to hear the matter, the
Supreme Court will consider
whether the question presented is
one of first impression of general
statewide significance; whether the
decision of the Court of Appeals
conflicts with a prior decision of
the Court of Appeals, the Nevada
Supreme Court, or the U.S. Supreme
Court; or whether the case involves
fundamental issues of statewide
public importance. NRAP 40B(a).

Conclusion
“It ain’t over ‘til it’s over” is
an apt saying for an appellate
decision. When waiting for
the disposition to issue, think
through the possible scenarios,
discuss them with your client
and be prepared to take the next
steps.
Debbie Leonard owns Leonard Law,
PC, where her
practice
focuses
on appeals before
Nevada’s appellate
courts, the Ninth
Circuit
Court
of Appeals and
administrative
agencies. She served as the 2013-2014
Chair of the State Bar’s Appellate
Litigation Section and is Lead Editor
of the Nevada Appellate Practice
Manual, 2016 and 2018 editions.
She is also a mediator and Nevada
Supreme Court settlement judge.
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FAMILY L AW
By Kimberly M. Surratt, Esq. of Surratt Law Practice

TOP 5 NEVADA CHILD SUPPORT REGULATION QUESTIONS

N

evada adopted new child
support regulations that
went into effect on February
1, 2020. It has been a significant change
for our state and not all our practitioners
have attended CLE on the new
regulations. As Chair of the State Child
Support Commission the questions have
been endless and many of the questions
and their answers are useful to share. The
following are the top 5 questions I have
received since February 1, 2020:
Question Number 1: Which statutes
were repealed on February 1, 2020?
Answer Number 1: Pursuant to the
original bill, AB 278 (2017), the
following statutes were repealed on
February 1, 2020: NRS 125B.070, NRS
125B.085 and NRS 125B.095. Please
note that at the time this article was
written, the Nevada legislative website,
www.leg.state.nv.us, still did not show
these Statutes as repealed although
Westlaw does show these statutes as
repealed.
The Nevada Legislature gave
the State of Nevada Child Support
Guideline Committee (“Committee”) a
specific scope of statutes to modernize.
The intent of the legislature was that
the Committee modernize anything
having to do with the calculation of
child support. The Committee was not
given control over modernizing the
statutes surrounding modification of
child support. Thus, NRS 125B.145,
the three-year rule for modifications
has not been repealed. There is some
confusion surrounding how the changes
from AB 278 (2017) are noted on www.

8
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leg.state.nv.us. Once www.leg.state.
nv.us is updated it will be clear that NRS
125B.145 is not repealed.
Question Number 2: I have seen several
Nevada child support calculators. Which
one should I use?
Answer Number 2: None of the child
support calculators on the internet are
“official”. The closest to being “official”
would be the one that the State of
Nevada posted on the DWSS website,
nvchildsupportguidelinescalculator.
azurewebsites.net/getobligation.aspx.
However, I personally have a problem
with every calculator that is out there.
The “legislative intent” behind the new
regulations is that the child support is
set at a value that the obligor has the
“ability to pay” and the old homage
of only use the deviation factors as a
last resort has been destroyed with the
new regulations. In addition, the new
regulations mandate a court to calculate
medical insurance and childcare into the
formula. Every one of the calculators
stops at the raw child support calculation
prior to the mandated considerations in
the regulations. Thus, if you choose to
use a child support calculator from the
internet then use it with caution and do
not stop with the raw number as our
new regulations require that you take
additional steps.
Question Number 3: Can a court
impute income even if the obligor is not
unemployed or underemployed for the
purpose of avoiding child support?
Answer Number 3: Yes, NAC 424.125

replaced the requirement that one
prove that the underemployment or
unemployment is for the purpose of
avoiding paying child support. The
new requirement is that the court
determine the obligor is underemployed
or unemployed without good cause. If
the court imputes incomes based on this
finding, the court must consider the
specific circumstances of the obligor. The
statutes have a list, without limitation,
of factors for the court to consider.
Question Number 4: I have an
extraordinary earner that should not
have to pay endless child support. The
new regulations do not have a cap. What
do I argue?
Answer Number 4: You are correct
that the new calculations do not have
an automatic cap on the child support
values. However, pursuant to NAC
425.100(2) you have the right to argue
for a reduced child support value. NAC
425.100(2) states that the presumption
that the child support value meets the
needs of a child may be rebutted by
evidence proving that the needs of a
particular child are exceeded by the child
support obligation. This allows for a
Court to assess a particular circumstance
and determine what is right for all
parties. Child support is not meant
to be a lottery ticket for the receiving
party. However, as always, if the court
modifies the child support obligation up
or down, the court must set forth the
findings of facts as to the basis for the
deviation and note in the order what the
obligation would have been pursuant to
the guidelines.

Question Number 5: Where can I find
the “legislative history” for the new
regulations?
Answer Number 5: The child support
commission was formed in the 2017
legislative session upon the passage
of AB 278 (2017). You can go to the
website for the legislature, www.leg.
state.nv.us, and review the minutes on
AB 278 by going first to “session info”
and then to “79th (2017) Session”.
However, I warn that you will not find
much in that history that is “quotable”
for a memorandum of law. The AB 278
(2017) legislative history was more about
the failure of our state to modernize our
statutes and that we had fallen behind
on our federal requirements.
The real guts and substance that
would be useful to a memorandum of
law would be in the minutes from the
commission. The agendas and minutes
up to a year at a time can be found on the
website for the Department of Health
and Human Services Division of Welfare
and Support Services, dwss.nv.gov, under
the “child support” tab and then under
“Child Support Guideline Committee.”
Upon quoting the history, you can note
the formal name for the commission
that was crafted out of AB 278 (2017)
as the “State of Nevada Child Support
Guideline Committee.” At this time,
make sure you are quoting the Nevada
Administrative Code Chapter 425 and
not the regulations as posted by the
Nevada Secretary of State.
If the minutes you are looking for
are older than a year they will no longer
be posted on the DWSS website. Due
to the cost of making everything on the
website ADA compliant they remove
them after a one-year time frame. I
am in the process of obtaining the old
minutes from DWSS and I will have
them available for anyone that needs
them into the future. The Committee
has an ongoing endless duty to continue
to review and assess the Nevada Child
Support Guidelines. The Committee
will convene again once there is belief
that we have worked under the new
administrative codes long enough to
have experience and an understanding
of additional changes that are required.
However, we are about to start another

legislative session making the building
inaccessible to the Committee, especially
during COVID-19. Once another
meeting is scheduled the Committee
will make the announcement to the bar.
Please participate in public comment.
Please bring concrete ideas for updates
to the current regulations. We cannot
grow from this experience until we
know about your experiences!

Kim Surratt began her legal career in 2002
and opened her
firm in 2007. She
continues her role as
principal of Surratt
Law Practice, a fullservice reproductive,
family and estate law
firm. She is a Fellow
with AAAA, the Chair
for the Family Law Section of the State Bar of
Nevada, and the Vice President of the Nevada
Justice Association. Kim is the chair of the
domestic lobbying committee for the Nevada
Justice Association and assists the Family Law
Section of the State Bar with their lobbying
efforts.

Washoe CASA Foundation - PO Box 948 - Reno, NV 89504 - Phone: (775) 574-8820
Email: washoeCASA@gmail.com - Website: washoecasafoundation.com

Washoe CASA Foundation Seeks New Board Member
The Washoe CASA Foundation welcomes applications from energetic individuals with a variety
of life and business experiences to join the Board of Trustees and fill an open Board position.
Prior board experience is helpful but not necessary.
Court Appointed Special Advocates (CASA) is part of a national network of over 900 state and
local CASA programs in 49 states. The Washoe CASA Foundation is a 501(c)(3) organization
dedicated to supporting the CASA Program of the Second Judicial District Court. The CASA
Program trains volunteers to advocate for abused or neglected children in foster care throughout
the court process.
The Board of Trustees is an all-volunteer, working Board with no paid employees. It is responsible
for all aspects of the Foundation, including financial oversight, fundraising, event planning,
business partnerships and volunteer recruitment. General responsibilities include:
✓ Three-year commitment to the Board
✓ Annual financial donation to the Foundation
✓ Attendance at monthly Board meetings, annual strategic planning meeting and
Foundation events
✓ Active engagement in fundraising efforts
✓ Serving as trusted advisor to ensure that strategic goals and Board resolutions are
followed
✓ Active promotion of the Foundation and Program within the community
If you or someone you know is interested in applying to join the Washoe CASA Foundation
Board of Trustees, please complete the Board Application available on the CASA website:
washoecasafoundation.com or call (775) 574-8820. Questions and comments can be directed
to washoecasa@gmail.com.

October 2020, Vol. 42, No. 9

9

l AW LIBRARY/ PRO BONO CORNER
What is New in the Law Library?
Elimination of Fines on Overdue
Materials
The Washoe County Law Library is
proud to announce that on September
2, 2020, the Washoe County Law
Library Board of Trustees unanimously
approved the elimination of fines on
overdue materials. Following the lead
of the Washoe County Public Library
System, the Law Library wanted to
remove any economic barriers that
may impede access to our collection.
In removing financial barriers to access,
the Law Library hopes to continue to
foster a positive relationship between
itself and the community. Patrons of the
Law Library are still responsible for the
replacement cost of any lost items.
What is a lost item? An item is
considered lost when it has not been
returned within 30 days of the due date.
If the past due item is returned in good
condition, the replacement cost will be
waived. For further information, please
see our Library Card policy found on
the Law Library’s website.
New Law Library Website
Accessibility extends beyond simply
making our physical collection available.
In light of continued building closures,
it is essential to ensure as much of our
information is readily available online
through the Law Library’s website.
With usability and accessibility in
mind, the Law Library has redesigned
our website to be easily navigable to
find helpful information. The Law
Library created pages such as the Library
Online Resources page, where patrons
can conduct law research at any time
using our online databases: Westlaw,
EEBSCO, and Gale Legal Forms.
There is the Nevada Law and Courts
page, that has links to state laws, codes,
regulations, courts, and government
agencies. There are also webpages to
help increase the community’s access
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justice and legal information, such pages
include: Legal Forms, Find Legal Help,
Federal Depository Library Program,
and Community Resources pages.
Confidentiality of Library Records
Privacy of our patron’s information
has always been a concern for the Law
Library; however, we now have an
official policy approved by the Washoe
County Law Library Board of Trustees
on September 2, 2020. This policy
outlines for the public how the Law
Library will only release information
regarding a patron’s own items on loan,
items on hold, items overdue, and fees
after verification of the patron’s identity.
Additionally, no patron records or files
will be made available to any individual,
organization, or to any agency of federal,
state, or local government without a
subpoena or court order. The Law Library
continues to prioritize the protection of
the privacy of our patrons’ library records
by officially creating our Confidentiality
of Library Records policy.
What is Next?
The Law Library has been partnering
with outside agencies to bring useful
information to the community.
Recently, we partnered with Westlaw to
present a CLE Webinar: Technology and
Ethics in Law. This webinar explored the
ethical issues and concerns that lawyers
are encountering due to the increased
use of technology in day–to-day business
practices due to the pandemic. The
Law Library had 30 attendees for that
program, and we hope to continue to
bring relevant webinars and classes. If
you have any topics you wish for the Law
Library to explore in our programming
please reach out to Sarah Bates at sarah.
bates@washoecourts.us or (775) 3283254.
Lawyer in the Library Volunteers
Thank you to all of our September
Lawyer in the Library volunteers! If
you are not one already, please consider
becoming a Lawyer in the Library

volunteer. We hold Family Law and
General Law programs weekly and
Probate Law program the first and third
Wednesday of the month virtually, via
Zoom. This format allows volunteers
and participants alike to partake in the
program from the comfort of their own
space, without the worry of traveling
to the courthouse. Participating from
one’s own space allows patrons to have
access to their important documents,
and our volunteers to have access to
technology they may need to help our
patrons. With the virtual format we
allocate 15 minutes for each patron,
meaning volunteers will typically only
see four patrons for every hour they
volunteer. Please contact Sarah Bates
at sarah.bates@washoecourts.us or
(775) 328- 3254 if you would like to
volunteer using our new virtual format,
or for further information regarding
the Lawyer in the Library program.
Volunteers in bold have volunteered
more than once this year.
Michael G. Alonso
Audrey P. Damonte
Adam D. Hosmer-Henner
Bronagh M. Kelly
Jonathan H. King
Colton T. Loretz
Adam P. McMillen
Matthew C. Morris
Courtney M. O’Mara
Michael V.N. Roth
Madelyn B. Shipman
Gary R. Silverman
Jill K. Whitbeck

Recognized in
for Commercial Litigation,
Employment Law and Labor Law.
Please join us in welcoming the newest
addition to our team!

Sandra
Ketner
We are excited to add Sandra to our
team. Her skills, talent, and experience will
help our firm reach new heights.
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MEDIATION MAT TERS
By Margaret M. Crowley, Crowley Mediation, L.L.C.

DIVERSITY IN MEDIATION
“Strength lies in differences, not in similarities.” Stephen R. Covey, American educator, author, businessman

I

t’s no secret that the legal
profession
lacks
diversity.
Assorted efforts over the years
to promote inclusiveness within the
field have had some success. But what
about diversity in alternative dispute
resolution? While some progress has
been made, much more work needs to
be done.
The lack of diversity in mediation
has been recognized for years. In 2005,
the American Arbitration Association,
American Bar Association and the
Association for Conflict Resolution
worked together to produce the Model
Standards of Conduct for Mediators.
Standard IX address the advancement of
the mediation practice and specifically
calls for promoting diversity of mediators.
Clearly these groups identified the need,
but little has been accomplished to move
in that direction.
Why is having access to a diverse
pool of mediators so important? There
is plenty of research to show that we feel
more comfortable around people we
perceive to be like us. Many conflicts
involve highly personal details and can
become overwhelming for those involved
in the conflict. It is critical that parties
experiencing this emotional turmoil feel
heard in mediation. When parties work
with a mediator who looks like them,
shares a similar background or is familiar
with certain cultural nuances, the
potential to build rapport and gain trust
is greatly increased. On the other hand,
when parties encounter mediators with
whom they do not feel connected, they
may never be completely at ease with the
process, often resulting in a less successful
outcome. Finally, when a broader range
of perspective and experience is brought
to the table, it increases credibility for
the entire profession.
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It should be clear that having access
to a diverse pool of mediators is a win
for all involved, so why isn’t the field
more diverse? Part of the problem lies
with the way people become mediators.
Many are attorneys who are either longtime practitioners or retired members
of the judiciary. In addition, law firms
tend to hire only attorneys as mediators,
and only those who are familiar to
them from prior cases. A glance at
the makeup of the Washoe County
Bar confirms that neither our Bar nor
our ADR practitioners represent the
ethnic makeup of Northern Nevada.
For example, according to census.
gov, in 2019 25% of Washoe County’s
population was Hispanic/Latino. It is
easy to see that if the path to become
a mediator and the hiring practices for
mediators remain the same, it will take
decades for the field to become diverse.
We need to support change.
With all of the important
conversations about social justice taking
place around our country right now, it
is the perfect time to address the lack
of diversity in ADR. One idea would
be to adapt strategies used to diversify
the legal field. For example, in 2017, a
concept called “The Mansfield Rule” was
launched. The goal of this Rule is to boost
the representation of diverse lawyers in
law firm leadership by broadening the
pool of candidates considered for these
opportunities. Law firms voluntarily
pledge to follow the requirements, which
include affirmatively considering at least
30% women, lawyers of color, LGBTQ+
lawyers, and lawyers with disabilities for
leadership and governance roles, equity
partner promotions, formal client pitch
opportunities, and senior lateral positions.
Attorneys could follow a similar protocol
when selecting mediators, specifically

looking for diversity and a good match
for their clients.
Another idea would be to look to
trained mediators who are not attorneys.
There is a misconception that attorneys
make the best mediators. This is not
necessarily the case. If it’s a matter with
complex legal theories and the parties
are specifically looking for evaluation
and legal analysis, hiring an attorney
mediator makes sense. But many cases
involve different issues. If emotions are
running high or if the conflict involves
a specialized area – for purposes of this
example, let’s say special education –
doesn’t it make sense to hire a mediator
who is skilled at working with emotions
or who has extensive knowledge of
special ed, whether or not that person
is an attorney? A more thoughtful
approach in hiring a mediator will likely
produce a better mediation.
As for those of us who work in
ADR, there are things we can do as
well. Find diverse, new mediators and
offer to mentor them. Think about
pairing up with a co-mediator who is a
different gender, color, age, etc. If you
teach, offer scholarships to those who
otherwise could not take advantage of
the opportunity.
Parties want to be able to relate to
the mediators they select. Mediators
of all backgrounds with the right skill
set should be encouraged to use their
talents. When we take affirmative steps
to increase diversity in ADR, everyone
benefits.
Margaret Crowley is an
experienced mediator, Supreme
Court Settlement Judge,
EEOC Mediator, Second
JD Custody & Dependency
Mediation Panels, Pro Tem
Family Court Master and
mediation instructor.
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Robert L. “Bob” Crowell passed
away on September
12.
He was 74.
An
attorney
by
profession, Bob was a
Vietnam Veteran and
retired Navy Captain.
He was retired from
Kaempfer Crowell, a
statewide law firm.
Crowell and his wife Susan were
married for 49 years and have four
children, Brad, Caroline, David and
Todd and two grandchildren.
Crowell was elected mayor in 2008
and assumed his duties on Jan. 5, 2009.
He was re-elected in 2012 and 2016.
Prior to being elected mayor, Crowell
served 11 years on the Carson City
School Board of Trustees.
Crowell was born in Tonopah in
1945 and raised in Carson City. He
earned his undergraduate degree in
economics from Stanford University in
1967 and his Doctor of Jurisprudence
degree from Hastings College of the
Law in 1973.
Crowell’s law practice focused on
government relations and legislative
affairs and he is included in the Nevada
Lobbyist Hall of Fame and received the
State Bar of Nevada Presidential Award
and served as president of the state bar.
Crowell served in many ways over the
years, including 11 years as a Carson
City School Board trustee, twice as the
board’s president; as a gubernatorial
appointee to the Colorado River
Commission, twice as its chairman;
and on the boards of the Carson City
Chamber of Commerce, Northern
Nevada Development Authority, and
the Rotary Club.

P

L

E

c

The Honorable Thomas L. Steffen,
Former Nevada
Supreme Cour t
Chief Justice, died
peacefully from
natural causes
on Sept. 1 in
Hendersonville, TN.
He was 90 years old.
Steffen served on
the Nevada Supreme Court from 1982
until his retirement in 1997.
Steffen attended law school at George
Washington University in Washington,
D.C. where he graduated with honors
in 1964. Before his appointment to the
Nevada Supreme Court in 1982 by Gov.
Robert List, Steffen had a successful law
practice and was widely admired as one
of the most effective lawyers in Nevada.
During his nearly 15 years on the Court,
Steffen earned a Master of Laws degree in
the judicial process from the University
of Virginia in 1988.
“I was sorry to read that former Chief
Justice Thomas L. Steffen had passed. He
was a dedicated public servant, whose
judicial opinions materially contributed
to the development of Nevada law,” said
Chief Justice Kristina Pickering.
Due to COVID-19 concerns, a
family-only graveside service was held at
the Brigham City Cemetery.
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United States District Court,
District of Nevada
The District
Judges of the
United
States
District Court,
District of Nevada
have voted to
reappoint Nancy
J. Koppe as a
United
States
Magistrate Judge,
effective January 1, 2021. A copy of the
Order Reappointing Magistrate Judge
Koppe can be found on the Court's
website at: https://www.nvd.uscourts.
gov/court-information/public-notices/.

Washoe County Bar Association
Fall Social Event
Galena Creek Visitor Center (Bearmat Picnic Ground)
October 10, 2020
12:00 - 3:00 p.m.
Bring your family and enjoy the Jones-White Creek Trailhead at
your leisure. Meet your WCBA Board members who will be serving
snacks & beverages. (Masks are encouraged)
Please visit www.washoecounty.us/parks
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2020 Association
Health Plans for Washoe
County Bar Association

Don’t Wait for Your Renewal to Get a Quote!
Rolling enrollment effective now, plans renew October 2021
Washoe County Bar Association members with 2 (unrelated) to 50 full-time
employees can now offer insurance coverage for their employees and their families
with a high-quality, affordable Association Health Plan medical plan from Prominence.
Not an Association member? Enroll at www.wcbar.org
Large Group Benefits for
Small Employer Groups

Employers Have Options…
and Flexibility

• A range of coinsurance options
• Copays for widely used benefits like PCP
visits, specialists and lab services
• Statewide HMO open access
• National Cigna PPO network access

• Choose from six health plan options, including
HSA-qualified – see reverse
• Affordable monthly premiums

PARTICIPATING AREAS INCLUDE:
Washoe County

Lyon County

Douglas County Storey County
Carson City

PROMINENCE ASSOCIATION HEALTH PLANS
Our Association Health Plans allow small
employers to join as one entity to purchase the
type of coverage that is traditionally available
to large group employers. This results in less
expensive and richer health plan options that can
then be passed along to the employee.

PLAN HIGHLIGHTS YOU DON’T WANT TO MISS!
• Cigna National Network - Prominence has partnered with Cigna to create a national network for
use outside of Nevada for those members enrolled in either a POS or PPO health plan.
• Teladoc - 24/7 member care via telephone or video from licensed physicians, psychiatrists, clinical
social workers and counselors for a $0 cost share. Note, High Deductible Health Plans are subject to
deductible first and benefits will be rendered at the contractual rate based upon type of service.
• Comprehensive Provider Network - Includes many notable and board certified physicians
throughout the state, offering members excellent access to quality medical services.
Contact your broker or
PHP-GroupQuotes@uhsinc.com
for more information
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Classifieds
Please visit www.wcbar.org/classifieds for full job descriptions & deadlines.
EMPLOYMENT
THE CARSON CITY DISTRICT
ATTORNEY'S OFFICE
has an
opening in its criminal division for a
Deputy District Attorney. Benefits
include health insurance, substantial
paid leave, and 100% Nevada PERS
contributions paid by the City. To
apply, go to: https://www.carson.org/
government/departments-g-z/humanresources/employment.
LEWIS BRISBOIS BISGAARD &
SMITH LLP (LBBS) Reno Tahoe
office is actively searching for an
attorney with 5-8 years experience to
join our Commercial and Professional
Liability practice. Candidates must have
experience in commercial litigation
of business disputes as well as legal
malpractice, medical malpractice and
insurance
agent/broker,
directors/
officers liability. (Please visit www.
wcbar.org/classifieds for details).
LEWIS BRISBOIS BISGAARD &
SMITH LLP (LBBS) Reno Tahoe
office is seeking a professional, proactive
litigation paralegal to join its growing
office. Responsibilities for the litigation
paralegal will include, but are not
limited to, litigation case management
preparing filings and documents, page
line deposition summaries, medical
records summaries, trial prep, and legal
research. Qualifications: Minimum
of 3 plus years of substantive litigation
experience.
Experienced, wellorganized, and independent. Must have
knowledge of state and federal rules.
For a complete list of qualifications
and other information regarding the
position, please visit www.wcbar.org/
classifieds.
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SECOND JUDICIAL DISTRICT
COURT
~ Court Master
For details and other employment
opportunities, please visit www.
washoecourts.com/Main/Jobs

OFFICE SPACE
PROFESSIONAL OFFICES
AVAILABLE: Midtown, across from
the Federal Courthouse, conference
room, parking, kitchen and other
amenities included. Call 775.742.9509
ONE PERSON LAW OFFICE,
Midtown (105 Mt. Rose St.) Furnished,
$750/mo, includes utilities, parking.
Available now. Call 324-6447
SHARE OFFICE SPACE: Mostly
retired attorney looking for another
similarly situated to share my single
office at 63 Keystone Ave. Fully
furnished. Kitchen, conference room.
Contact Sherry. 775.323.1469 or
attorney.sherry.bowers@gmail.com.

SERVICES
LEGAL RESEARCH &
WRITING 20+ years experience at
the Nevada Supreme Court, now
available on a freelance basis for
research and writing projects. Briefs,
petitions, motions, etc. tlindeman@
appellatesolution.com 775-297-4877.
WORKERS COMP REFFERRALS?:
Have you been contacted by someone
injured on the job, but you do not
handle worker’s compensation matters?
If so, we offer referral fees per NRPC
1.5(e).   Please contact Robert Kilby
775.337.6670 or robert@kilbylaw.net
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See wcbar.org/events for details and registration
OCTOBER

7Douglas-Carson

NOVEMBER

4

Legal Professionals
meet for lunch and CLE at noon at Red’s
Old 395 Grill, Carson City. Speakers
are
announced on website www.
douglascarsonlegalprof.org.

Douglas-Carson Legal Professionals
meet for lunch and CLE at noon at Red’s
Old 395 Grill, Carson City. Speakers
are announced on website www.
douglascarsonlegalprof.org.

15

WCBA Annual Entertaining
Ethics, 3 Hours CLE Ethics Credit. 2:00 5:00 p.m., Zoom Webinar. Register at www.
wcbar.org/events.

NNWLA is hosting a judicial
candidate meet and greet.
A Juidicial Andidates Forum
~ WHAT: A one-of-a kind "speed
dating" style event where members will
have a chance to ask juidicial candidates
questions in small breakout groups.
~ WHEN: October 15, 2020, from 5:30
to 7:00 p.m.
~ ZOOM: Register at www.nnwla.com/
events.html
~ Suggested donation: $15 to our new
scholarship fund, which will be awarded
to a student pursuing law.
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Putting My Experience to Work
EDUCATION
DUCATION

BS
BS in
in Therapy,
Therapy, SDSU
SDSU ‘84
‘84
MS
MS in
in Counseling,
Counseling, SDSU
SDSU ’86
’86
JD
JD from
from Quinnipiac
Quinnipiac ‘98
‘98

LAW
AW PRACTICE
RACTICE

1998
1998 Passed
Passed Nevada
Nevada Bar
Bar
1999
1999 Passed
Passed Arizona
Arizona Bar
Bar
2002
2002 Entered
Entered Private
Private Practice
Practice

REAS OF
OF PRACTICE
RACTICE
AREAS

Workers’ Compensation
Compensation Personal
Personal Injury
Injury Family
Family
Workers’
Bankruptcy Insurance
Insurance Defense
Defense
Bankruptcy

EARLY VOTE: OCTOBER 17TH - 30TH
ELECTION DAY: NOVEMBER 3rd
Paid for by Kathleen for Judge
1440 Haskell St, Reno, NV 89509
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