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President's Message

I

hope this message finds all of
our members in good health
during this challenging time.
The COVID-19 pandemic has affected
all of us. Some of our members may
know someone who has contracted the
virus, or healthcare workers and others
who are on the front lines dealing with
the virus. Many of us have family
members or friends with underlying
health conditions or who are otherwise
vulnerable to the virus; we protect
them by staying away. Many of us are
working remotely while doing our best
to simultaneously take care of young
children and tend to their distance
learning curriculum. Others may be
facing challenges transitioning from their
traditional business models during this
time, especially as in-person appearances
have been nearly eliminated. Whatever
challenges you may be facing, you are
certainly not alone.
Although things continue to change
every day, I have seen one constant in the

community: human kindness from
six feet away. At the grocery store,
a customer gave up a place in line to
allow an elderly person to check out
first. Lawyers have demonstrated
understanding and courtesy to other
lawyers in the form of extensions,
stays, and other accommodations.
Staff members have gone above and
beyond to work together to get the
work done. Many of us have been
blessed with help from our parents
taking care of our children before the
pandemic started. We may reciprocate
now by buying groceries for our
parents during this time to minimize
their exposure to the outside world.
If you are like me, your family has
shown the utmost patience while you
try to get it all done. When I take my
daughter on walks, almost everyone
we encounter says “hello” from a
distance. I am sure all of us have
seen many such examples of human
kindness during this time.

My mother always says when I battle
a long-lasting challenge, “This too shall
pass.” We are all going through this
together as a legal community, and we
will all come out of this on the other
side together. When we do, I hope we
will remember to keep a little extra of
that human kindness in our practice
and profession.
Like many other organizations,
we have cancelled our luncheons and
other in-person events during this
time. However, we will continue to
distribute The Writ. Our publisher
is closed, so we hope you enjoy our
temporary “virtual” format during
the pandemic. Please feel free to
contact the WCBA if you are facing a
challenge. We will do our very best to
assist or provide you with information
for a resource to assist. Until we see
you again, take care of yourselves, my
friends.
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THE HONORABLE PATRICK FLANAGAN
INTERNATIONAL JUDICIAL SCHOLARSHIP
ENDOWMENT FUND
By Susan Robinson, The National Judicial College, Donor Relations Officer

T

he National Judicial College
(NJC) thanks the Washoe
County Bar Association for
its generous donation to The Honorable
Patrick Flanagan International Judicial
Scholarship Endowment Fund.
The endowment was established by
the family and many friends of the late
and beloved Judge Flanagan. The fund
will provide scholarship support for an
international judge affiliated with the
Northern Nevada International Center’s
International
Visitor
Leadership
Program to attend judicial education
courses at the NJC in Reno.
The first recipient of the scholarship
was Supreme Court Justice Roberts from
Sierra Leone in Africa. Below is a short
excerpt from his speech at the Flanagan
Endowment Reception held at the NJC
last year:
Let me give a bit of context so you can
see what your donation is assisting and
what impact it would have. Sierra Leone
is a proud member of the Commonwealth
(of Nations) with a population of
approximately 7 million people. It is still
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recovering from one of the most brutal civil
conflicts in Africa. This war, which lasted
from 1991-2002, devastated practically
all aspects of our nation. At the end of
the war, a Truth and Reconciliation
Commission (TRC) was set up, and this
commission listed lack of access to justice as
one of the main causes of the conflict.
Indeed, the judiciary continues to
struggle with chronic backlog of cases,
particularly in the criminal courts.
Access to justice, as you all know, means
much more than just the physical access to
a court room or to a police station.
On our part, access to justice includes
affordable litigation costs, speedy and
quality justice delivery. Our Judiciary has
embarked on widespread judicial reform
in order to address the broader issue of
access to justice.
One of the main drivers of judicial
reform is judicial education, and so my
journey here will most certainly have a
direct and impactful effect on the reform
ongoing in my judiciary. I hope to benefit
from the world-renowned and acclaimed
faculty of the NJC. I certainly hope to

RYAN LEARY, EDITOR
GINA MACLELLAN, MANAGING EDITOR
ANNUAL SUBSCRIPTION RATE FOR NON-MEMBERS OF WCBA: $36
WCBA, P.O. BOX 1548, RENO NV 89505
TEL: 775-786-4494 FAX: 775-324-6116
WWW.WCBAR.ORG E-MAIL: GINA @WCBAR.ORG

benefit from shared experiences of my fellow
course mates from different judiciaries in
the United States.
Applications are currently being
accepted by the Northern Nevada
International Center for this year’s
scholarship recipient. Thank you for
making this opportunity available to
judges around the world.
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CONVERSATIONS ON DISCOVERY
By Wesley M. Ayres, Discovery Commissioner

I

n addition to other privileges
that are expressly recognized in
our statutes and case decisions, a
person may refuse to provide testimony
or evidence in Nevada “as otherwise
required by the Constitution of the
United States or of the State of Nevada.”
See NRS 49.015(1) (2019). In the
Second Judicial District Court, the
most common constitutional privilege
asserted during discovery proceedings in
civil cases is the right to privacy, which
emanates from the Ninth Amendment
to the United States Constitution
and from the equivalent provision of
Article 1, section 20, of the Nevada
Constitution. See State v. Dist. Court,
101 Nev. 658, 661, 708 P.2d 1022,
1024 (1985). But courts do not agree
on whether a person has a constitutional
right to withhold information based
upon the right to privacy.
In Whalen v. Roe, 429 U.S. 589
(1977), the Supreme Court upheld
a New York statute mandating the
collection of the names and addresses
of all persons who were prescribed
dangerous drugs with both legitimate
and illegitimate uses. In its decision,
the Court noted that lower courts had
recognized that the right to privacy
involves an “interest in avoiding
disclosure of personal matters.” See id.
at 599. Nevertheless, it observed that
New York’s mandated disclosure was
similar to “a host of other unpleasant
invasions of privacy that are associated
with many facets of health care.” See id.
at 602. Moreover, the statute contained
“security provisions” that protected
against “[p]ublic disclosure” of patient
information. See id. at 600-01. These
provisions were deemed sufficient to
protect a privacy interest that “arguably
has its roots in the Constitution.” See
id. at 605.
Nixon v. Adm’r of Gen. Servs., 433 U.S.
425 (1977), involved a federal enactment

that required former President Richard
M. Nixon to turn over his Presidential
papers and tape recordings for archival
review and screening. Plaintiff argued
that the statute was unconstitutional,
in part because it violated his right to
privacy. The Court again recognized
that “[o]ne element of privacy has been
characterized as ‘the individual interest in
avoiding disclosure of personal matters.’”
See id. at 457 (quoting Whalen, 429 U.S.
at 599)). It suggested that public officials
“are not wholly without constitutionally
protected privacy rights in matters of
personal life unrelated to any acts done
by them in their public capacity.” See
id. But it rejected plaintiff’s challenges
based upon protections in the law
against “undue dissemination of private
materials,” and because the public
interest in preserving Presidential papers
outweighed any “legitimate expectation
of privacy” plaintiff may have enjoyed.
See id. at 458.
While language from Whalen and
Nixon led some lower courts to believe
that the Court had recognized a qualified
constitutional right to informational
privacy, its decision in Nat’l Aeronautics
& Space Admin. v. Nelson, 562 U.S.
134 (2011), made clear that it had
not yet done so. In Nelson, federal
contract employees at a government
laboratory claimed that two parts of
a standard employment background
investigation—which required them to
disclose information about treatment
or counseling for recent illegal-drug
use, and directed certain open-ended
questions about them to their designated
references—violated their privacy rights.
The Court clarified that it had never
“squarely addressed a constitutional
right to informational privacy.” See id.
at 146. It assumed, arguendo, that the
challenged inquiries “implicate a privacy
interest of constitutional significance.”
See id. at 147. It nevertheless held that

“whatever the scope of this interest, it
does not prevent the Government from
asking reasonable questions of the sort
included on SF–85 and Form 42 in an
employment background investigation
that is subject to the Privacy Act’s
safeguards against public disclosure.” See
id. at 147-48.
Although the Supreme Court
has not held that individuals have a
constitutional right to informational
privacy, federal appellate courts have
done so. Some courts have held that
information pertaining to an individual’s
medical condition falls within the scope
of that person’s right to privacy, arguably
creating an evidentiary privilege.
See, e.g., Denius v. Dunlap, 209 F.3d
944, 956 (7th Cir. 2000) (medical
information
“has
constitutional
protection in this circuit and . . . the
state cannot require its disclosure
without a sufficient countervailing
interest”); Norman-Bloodsaw v. Lawrence
Berkeley Lab., 135 F.3d 1260, 1269
(9th Cir. 1998) (“[t]he constitutionally
protected privacy interest in avoiding
disclosure of personal matters clearly
encompasses medical information and
its confidentiality”); Doe v. City of N.Y.,
15 F.3d 264, 267 (2d Cir. 1994) (there
is “a recognized constitutional right to
privacy in personal information [i.e.,
HIV status] . . . characterized as a right
to ‘confidentiality’”). Courts have also
recognized a constitutional right of
privacy encompassing personal financial
information. See, e.g., Mangum v.
Action Collection Serv., Inc., 575 F.3d
935, 942 (9th Cir. 2009) (“[t]here is a
constitutional right to what is known
as informational privacy, which may
even encompass confidential financial
information”), abrogated on other grounds
by Rotkiske v. Klemm, 140 S. Ct. 355
(2019); Denius, 209 F.3d at 958 (“we
agree with the overwhelming majority
of our sister circuits that some types of
April 2020, Vol. 42, No. 4
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financial information involve the degree
and kind of confidentiality that is entitled
to a measure of protection under the
federal constitutional right of privacy”);
In re McVane, 44 F.3d 1127, 1137-38
& n.4 (2d Cir. 1995) (constitutionally
protected privacy interests may exist with
respect to bank statements, financial
statements, and other documents that
are prepared or generated in connection
with transactions with others). The
constitutional right to informational
privacy has also been extended to sexual
orientation, see Sterling v. Borough
of Minersville, 232 F.3d 190, 196
(3d Cir. 2000) (“[w]e can, therefore,
readily conclude that Wayman’s sexual
orientation was an intimate aspect of his
personality entitled to privacy protection
under Whalen”), social security numbers,
see In re Crawford, 194 F.3d 954, 958
(9th Cir. 1999) (“[w]e agree . . . that
the indiscriminate public disclosure of
SSNs, especially when accompanied by
names and addresses, may implicate the
constitutional right to informational
privacy”), and information pertaining
to an individual’s transsexualism, see
Powell v. Schriver, 175 F.3d 107, 111
(2d Cir. 1999) (“[w]e conclude that . . .
the Constitution does indeed protect the
right to maintain the confidentiality of
one’s transsexualism”).
To be sure, the federal appellate
courts are not in complete agreement.
The District of Columbia Circuit Court
of Appeals has expressed “grave doubts”
about the existence of a constitutional
right to informational privacy. See Am.
Fed’n of Gov’t Emps. v. HUD, 118 F.3d
786, 791 (1997). The Sixth Circuit has
recognized a narrow constitutional right
to informational privacy, limited to
“interests that implicate a fundamental
liberty interest,” which include
procreation, marriage, contraception,
family relationships, and child rearing
and education. See Lambert v. Hartman,
517 F.3d 433, 440 (6th Cir. 2008). It
has found an informational-privacy
interest of constitutional dimension
in only two instances: “(1) where the
release of personal information could
lead to bodily harm, and (2) where the
information released was of a sexual,
personal, and humiliating nature.” See
Moore v. WesBanco Bank, Inc., 612
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F. App’x 816, 822 (6th Cir. 2015)
(quoting Lambert, 517 F.3d at 440).
And despite two earlier decisions finding
that confidential medical information is
entitled to constitutional protection,
the Tenth Circuit recently held that,
after the Supreme Court’s Nelson
decision, “it can no longer be said in
the context of government disclosure of
information that “[t]here is no dispute
that confidential medical information
is entitled to constitutional privacy
protection.” See Leiser v. Moore, 903
F.3d 1137, 1144 (10th Cir. 2018).
The Nevada Supreme Court has
not issued a reported decision in which
it addressed the issue of whether our
state recognizes a constitutional right
to informational privacy. But a few
decisions reflect a recognition of privacy
concerns in the disclosure of certain kinds
of information. In State v. Glusman,
98 Nev. 412, 651 P.2d 639 (1982),
plaintiffs—who operated clothing shops
at two casinos—challenged a statute
that authorized the Nevada Gaming
Commission to issue an order directing
them to apply for a determination of
suitability to be associated with a gaming
enterprise. In part, they argued that the
statute violated their constitutional right
to privacy. The supreme court held that
“the legislature had a compelling interest
in subjecting persons and businesses
engaged in commerce and sharing space
with gaming establishments to selective
investigation and a finding of suitability,”
and that any financial information
disclosed by plaintiffs was “confidential
and immune from public disclosure
by law.” See id. at 425-26, 651 P.2d
at 648. Accordingly, “[a]ny invasion
of appellants’ privacy is minimal and
therefore constitutionally permissible.”
See id. (citing Whalen).
The constitutional significance of
informational privacy was also recognized
in Hetter v. District Court, 110 Nev. 513,
874 P.2d 762 (1995). In Hetter, plaintiff
brought an action against her plastic
surgeon for invasion of privacy and for
violation of her right of publicity after
he used her before-and-after photos
in a brochure. During discovery, the
court ordered defendant to produce
portions of his tax returns showing
the profits and losses of his medical

practice. The supreme court explained
that a defendant’s tax returns may be
discoverable in many circumstances,
including in connection with plaintiff’s
claim for punitive damages. But it also
held that requests for tax returns or
information showing a party’s financial
condition are subject to “heightened
scrutiny.” See id. at 519-20, 874 P.2d at
765-66. In doing so, it noted that “[t]he
protection of privacy is of fundamental—
indeed, of constitutional—importance.”
See id. at 519, 874 P.2d at 766 (quoting
Maresca v. Marks, 362 S.W.2d 299, 301
(Tex. 1962)); cf. Schlatter v. Dist. Court,
93 Nev. 189, 561 P.2d 1342 (1977)
(reversing order requiring plaintiff to
produce or allow broad access to her tax
returns and medical records because “[o]
ur discovery rules provide no basis for
such an invasion into a litigant’s private
affairs merely because redress is sought
for personal injury,” although without
mentioning constitution or right to
privacy).
Absent clear direction from our
appellate courts on the existence of a
constitutional right to informational
privacy, decisions from a substantial
majority of federal appellate courts
recognizing such a right—coupled
with our high court’s prior decisions
suggesting that an individual’s privacy
rights concerning sensitive, personal
information are rooted in constitutional
provisions—provide persuasive authority
for recognizing that right during
discovery proceedings in Nevada civil
actions. Even if our supreme court were
to find that informational privacy does
not rise to the level of a constitutional
right, courts presumably could still
consider privacy interests in determining
whether personal information should be
protected from disclosure. Cf. Clark
Cty. Sch. Dist. v. Las Vegas ReviewJournal, 134 Nev. 700, 708 429 P.3d
313, 320 (2018) (“[g]iven Nevada’s
established protection of personal
privacy interests, we hold that Nevada’s
common law [recognizing the tort of
invasion of privacy for unreasonable
intrusion upon the seclusion of another]
protects personal privacy interests from
unrestrained disclosure under the NPRA
[i.e., Nevada Public Records Act]”).
Whether privacy rights are protected

by a constitutional right to privacy or by
the common law, practitioners should
remember that the right to privacy is
not absolute. See, e.g., Norman v. City
of Las Vegas, 64 Nev. 38, 44–53, 177
P.2d 442, 445–449 (1947) (implicitly
acknowledging the right to privacy,
and recognizing that it is not absolute
and that limitations on said right do
not automatically violate constitutional
guarantees of life, liberty, and the pursuit
of happiness). Moreover, evidentiary
privileges are construed narrowly. See,
e.g., Clark Cty., 134 Nev. at 705, 429
P.3d at 318. Thus, the need or desire for
confidentiality does not automatically
create either an evidentiary privilege
or a constitutional right to withhold
information. See Kessell v. Bridewell, 872
S.W.2d 837, 841-42 (Tex. App. 1994).
Indeed, decisions in which courts have
addressed such claims frequently deny
them notwithstanding recognition of a
right to informational privacy. See Scott
Skinner-Thompson, Outing Privacy, 110
Nw. U.L. Rev. 159, 184 (2015) (noting
that “circuits that do recognize the right
have rarely enforced it”).
Courts that recognize this right
typically consider several relevant factors
to determine whether disclosure of
information should be precluded, which
may include, inter alia, the following:
[T]he type of record
requested, the information
it does or might contain,
the potential for harm
in any subsequent
nonconsensual disclosure,
the injury from disclosure
to the relationship in which
the record was generated,
the adequacy of safeguards
to prevent unauthorized
disclosure, the degree of
need for access, and whether
there is an express statutory
mandate, articulated public
policy, or other recognizable
public interest militating
toward access.
Crawford, 194 F.3d at 959 (quoting
United States v. Westinghouse Elec. Corp.,
638 F.2d 570, 578 (3d Cir. 1980)). For
purposes of determining whether the
government can withhold information
from a public records request based

upon a claimed privacy interest, the
Nevada Supreme Court has adopted a
two-part balancing test. The test first
requires the government to establish a
“personal privacy interest stake to ensure
that disclosure implicates a personal
privacy interest that is nontrivial or . . .
more than [ ] de minimis.” See Clark
Cty., 134 Nev. at 707, 429 P.3d at 320
(quoting Cameranesi v. U.S. Dep’t of
Defense, 856 F.3d 626, 637 (9th Cir.
2017)). “Second, if the agency succeeds
in showing that the privacy interest at
stake is nontrivial, the requester ‘must
show that the public interest sought to be
advanced is a significant one and that the
information [sought] is likely to advance
that interest.’” Id. at 707-08, 429 P.3d
at 320 (quoting Cameranesi, 856 F.3d
at 637). Slightly modified, these tests
can also be applied in the context of a
discovery request, where the court must
balance the needs of the litigation (i.e.,
search for truth) with the imposition

on the individual’s privacy interest (i.e.,
the burdens and dangers created by
disclosure). See, e.g., Belcher v. Bassett
Furniture Indus., Inc., 588 F.2d 904,
908 (4th Cir. 1978); cf. Rock Bay, LLC
v. Dist. Court, 129 Nev. 205, 213, 298
P.3d 441, 446-47 (2013) (“a nonparty’s
privacy interests must be balanced
against the need of the judgment
creditor for requested information,”
which was deemed “highly confidential
and private”) (internal quotation marks
omitted).
Wes Ayres is the Discovery
Commissioner for the Second
Judicial District Court.
His columns are online and
searchable at wcbar.org.
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JUDICIAL REFLECTIONS
Honorable David Hardy, Second Judicial District Court

I

n the entrance lobby of the
courthouse, behind the security
screening station, is a faded
shadow box with a dated plaque on
which the following is inscribed: “In
Memoriam: Eli Livierato and Edwin
Mulcahy--Members of the bar who died
of gunshot wounds inflicted by an adverse
party in this courthouse on November
23, 1960 while each was representing
his client in the line of duty and in the
finest tradition of the legal profession.”
Too often, I walk past that plaque
without thought of what it represents.
This month I reflect upon the events
underlying the plaque and how they can
inform our own contributions to the
“finest tradition of the legal profession.”
The courtroom tragedy and
subsequent events involve many wellknown lawyers of the time. Robert and
Joyce Williams were spouses who owned
a successful gravel and sand business on
Highway 40, west of Reno. Robert was
known as the “Sandman.” Joyce sought
divorce but the decree was delayed
because the property on which the
business was located was owned jointly
with Joyce’s mother, Emma Snyder.
Robert claimed he, his wife Joyce, and
his mother-in-law Emma each owned
33% of the land. In contrast, Joyce
and Emma contended that Emma had
a greater ownership interest. Robert
was embittered by the dispute and many
observed his “deteriorating mental
condition,” alternately described as
“insane . . . irrational . . . [and] mentally
disturbed.” One lawyer who spoke with
him a month before trial said, “he talked
of one subject, his property and marital
problems, and his conversation was not
always coherent or intelligible.” Another
acquaintance noted in retrospect that
Robert “obviously had homicidal
tendencies.”
Eli Livierato represented Joyce. He
also recognized some dangerous signs
from Robert and reported his concerns
to Sheriff C.W. Young. However,
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according to Young, Livierato “refused
to secure a permit to carry a weapon, but
evidently decided to put one in his office
desk.” Livierato did take the gun with
him when he deposed Robert.
The partition action was scheduled
for trial in August 1960, before Judge Jon
Collins of Ely. Robert was represented
by former Reno City Attorney Sam
Francovich.
Joyce was represented
by 34-year-old Livierato and Emma
Snyder was represented by 40-year-old
Edwin Mulcahy. Trial began but was
interrupted by Robert’s minor heart
attack. Before trial resumed in November
both Livierato and Mulcahy asked Judge
Collins to post a deputy sheriff in the
courtroom because they considered
Robert volatile and dangerous. Judge
Collins agreed and also ordered that
Robert be searched when he entered the
courthouse each day.
Wednesday, November 23, 1960,
was the day before Thanksgiving. I
can imagine the holiday anticipation
Livierato and Mulcahy felt as they
dressed for court, bid their families
farewell, and departed their homes for
a difficult day of trial. They could not
have known their lives would soon end
and the normalcy their families enjoyed
would be shattered forever.

Toward the end of the day, Judge
Collins orally pronounced that Robert
and Joyce would each receive 25% of
the land value and the 50% balance
would be awarded to Emma Snyder.
Collins also ordered an accounting of
business profits for allocation to Joyce
and Emma. Judge Collins suggested
the parties take a little time to discuss
how Robert would lease the land from
Joyce and Emma in the future. Robert
was determined that he would never
lease the property from his soon-to-be
ex-wife and former mother-in-law. The
bailiff was absent from the courtroom
attending to other courthouse duties
and an earlier search failed to discover
the gun Robert had hidden within his
waistband. As described by one author:
Williams swore under his
breath and noisily shifted his
weight.
Francovich urged
him to be silent and listen to
the judge. But Williams was
beyond listening to anything
his attorney had to say. He
leapt to his feet, pulled his gun
and started firing wildly at his
wife, who ducked beneath a
table, and at his hated motherin-law, Livierato and Mulcahy.
Francovich grabbed his client’s
arm and held it while a
spectator wrested the gun from
him. Judge Collins raced to a
phone and summoned help.
Eli Livierato fell backward
mortally wounded. Mulcahy
stumbled to the rear of the
courtroom and fell over a railing
that separated spectators from
the attorney’s area; he had been
hit three times. [G. Waldron
Snyder, Joyce’s brother and
witness for Emma] was hit in
the shoulder and the buttock.
Both [Snyder] and Mulcahy
remained conscious and alert

while waiting for ambulances
to arrive.
Livierato suffered three shots to
his chest and died in the courtroom.
Mulcahy was transported to Washoe
Medical Center and underwent several
hours of surgery during the evening. He
was first reported as “satisfactory” but
listed on the hospital’s “serious” list. He
never recovered and died on Monday,
November 28, 1960.
Former Reno City Attorney
Francovich was a hero in the courtroom
tragedy. He said, “[Robert] tried to
shoot his wife, but she was too quick and
jumped under a table. I wish Ed had.
Eli didn’t have the chance.” Francovich
later testified he knew his client “was
mad at Eli and mad at Ed, but I never
thought he would do a thing like that.”
The Reno Gazette Journal reported:
“Francovich seized Williams’ arm as
soon as he realized what was happening
and attempted to take the gun. About
the same time, court reporter Frank
Neinrauch of Elko kicked his recording
machine over, rushed across the small
room and pulled the weapon out of
Williams’ hand.” Francovich described
Neinrauch as “quick as a whistle. [H]e
pulled the clip out of it. What a gutty
little guy!” Francovich also declined
personal attention, saying, “[i]t wasn’t
courage that made me go after him. I
knew somebody had to do it and maybe
I was next . . . it was self-preservation.”
The tragedy penetrated Reno’s public
consciousness and pierced the comfort
of the Washoe County Bar Association.
Within two days, Livierato’s widow filed
a lawsuit seeking money damages and
an injunction prohibiting Robert from
selling or converting his assets. In a
remarkable show of solidarity, 23 lawyers
in eight different law firms were listed as
attorneys of record on the complaint.
John C. Bartlett was lead counsel.
On December 1, the court appointed
Livierato’s secretary to be special
administratrix to manage the transition
of Livierato’s busy practice. Friends
and legal colleagues immediately met
the challenge of absorbing Livierato’s
clients into their own practices. Almost
immediately, attorney Jack Streeter
(along with attorneys Lorin Parraguirre,
Roger Bissett, John Thatcher, and Drake

DeLanoy) began raising funds for the
Livierato and Mulcahy families. Almost
all members of the Washoe County Bar
Association made contributions, as did
many members of the Reno community.
All three-district judges and the county
commissioners approved the placement
of the memorial plaque, which was
dedicated on December 20, 1960.
Governor Grant Sawyer ordered that
Robert be held at the state prison before
trial because maximum-security facilities
were crowded at the county jail. Robert
was prosecuted by William Raggio and
represented by Harry Claiborne. The
defense theme was insanity. Robert
claimed he was “absolutely powerless” to
stop himself at the time of the shooting
and he thought he was doing a just act
because “[the attorneys] were trying to
rob us of everything [we] had. I was
double-crossed all along the way during
the land-settlement trial and I know
the judge and attorneys went into the
back room to decide against me.” Judge
Collins was one of many trial witnesses.
He testified Robert was “mean and mad
. . . but he knew exactly what he was
doing.” Robert was convicted of firstdegree murder and sentenced to life in
prison without the possibility of parole.
He came within five votes of receiving
the death penalty. He unsuccessfully
sought commutation in 1968 and died
of a heart attack in 1973.
Livierato and Mulcahy’s lives were
intertwined in life as they are now in
death. Both were educated in Washoe
County public schools, veterans of
WWII, classmates one year apart at
the Hastings College of Law in San
Francisco, involved in civic affairs, and
the fathers of three children.
Eli Livierato was born in Patras,
Greece, and immigrated to Reno when
just 3 years old. He attended local
public schools and then enlisted in the
military, serving as a staff sergeant in
Germany during WWII. After the war
he attended UNR and was involved in
the Alpha Tau Omega fraternity. He
graduated from UNR in 1949, attended
Hastings, and was admitted to the bar in
1953. He returned to Reno to practice
law and soon enjoyed professional
success.

Livierato remained close to his
heritage and was described as a “leader of
the Greek Colony.” Several newspaper
articles detail his involvement in GreekAmerican cultural and education events.
He was elected district governor of the
American Hellenic Educational and
Progressive Association by 13 Nevada
and Northern California chapters.
The purpose of the association was to
help Greek immigrants acclimate to
American culture and language, with
the ultimate goal of becoming citizens.
He was also involved in the American
Legion, Lions Club, Kerak Temple
of the Shrine and other Masonic
lodges, YMCA and American Bowling
Congress.
He was married to Dorothy
Ferretto Livierato and was survived
by three children: Nancy, Bruce, and
Kathy. He was also survived by his
parents, for whom he was providing
financial support. In a magnanimous
gesture, his obituary acknowledged the
family’s love for flowers but asked that
donations in lieu of flowers be made to
Shriner’s Crippled Children’s Hospital.
He is buried in the Masonic section of
Mountain View Cemetery.
In contrast to Livierato’s firstgeneration heritage, Edwin Mulcahy
was born into a well-established family
in Northern Nevada. His grandfather
and father were both publishers of the
Sparks Tribune. He was active in the
Boy Scouts and earned the Eagle Scout
award. As part of a Boy Scout ceremony
in 1935, he was sworn in as mayor of
Sparks for one hour before joining a
parade down Virginia Street in which
he played in the drum and bugle corps.
In 1937, the Reno Gazette Journal
reported on a scout court of honor at
which Mulcahy led “an impressive flag
ceremony,” gave a speech entitled “Life
and History of George Washington,”
and offered the scout benediction.
Mulcahy was the Sparks High School
student body president and involved
with drama and debate. His mother
Eleanor Mulcahy was president of the
parent-teacher association.
Like Livierato, Mulcahy attended
UNR, where he was elected into the
Coffin and Keys Honor Society and
the National Society of Scabbard and
April 2020, Vol. 42, No. 4
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Blade. He was the Sigma Alpha Epsilon
fraternity delegate to the student senate
and involved with other student body
committees. He was a member of
the debate team and partnered with
Thomas Cooke, who would later be
his law partner. He graduated from
UNR in 1942 and joined the Army as
an infantry officer. He married Jeanne
Wright in 1944 and their wedding was
reported in the newspaper under the
headline: Popular Reno Couple Wed in
Home Ceremony. Mulcahy was deployed
in the South Pacific on the islands of
Guadalcanal and Saipan between 1944
and 1946.
Mulcahy returned to Reno and
commenced private practice in 1952.
In 1955, he joined the Washoe County
District Attorney’s office and was
described by the Reno Gazette Journal as
a “well-known young Reno attorney.” He
was a prosecutor for several years before
returning to private practice to partner
with Thomas Cooke. However, in early
1960 he accepted an appointment as
executive secretary of the Nevada State
Bar to “reorganize” and “streamline” bar
operations. This was a paid position
and Mulcahy reserved only a small
portion of his time to private clients.
As an indication of his growing stature,
Mulcahy was the guest speaker in March
1960, at the induction of new members
to the National Honor Society. He was
survived by Jeanne and three daughters:
Patricia, Mary, and Martha. Like
Livierato, he is buried in the Masonic
section of Mountain View Cemetery.
Death arrives at its own
inconvenient time and none can alter its
consequences. The depth of sorrow and
change experienced by the Livierato and
Mulcahy families cannot be described.
The Livierato and Mulcahy children
occasionally spoke publicly about the
tragic loss of their fathers--in one article
they provided deep personal details of
the pain they endured on the day of loss
and the many days thereafter. Patricia
Mulcahy published a letter to the editor
in the Reno Gazette Journal in 1993 that
received the Silver Pen Award. Her
theme was courthouse security, an issue
that remains critical to this day. She
wrote, among other things:
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Litigants, attorneys, accused,
witnesses, etc., all have the
right to expect safety. Today’s
courts hear more cases
involving domestic violence
and domestic disputes. I invite
each city council member
and county commissioner
to read the plaque inside the
Court Street entrance to the
Courthouse.
I encourage
them to support the necessary
funding for increased court
security in all city and county
courts.
If these security
measures had been in place in
1960, two fine men, including
my father, might not have lost
their lives needlessly.”
Most moments in time are lost to
the passage of time. Yet some moments
transcend time because they re-define
personal lives and become embedded
in public consciousness. Our invitation
is to make these moments timeless by
public acknowledgment and private
resolve to rise to our better selves. The
tragic deaths of two young prominent
and promising attorneys represent one
such moment in time. The Livierato
and Mulcahy families were re-defined
in a tragic moment; the public paused
for a moment; and the attorneys of the
Washoe County Bar joined together in
solidarity to mourn their own. It is now
our privilege as their legal progeny to
keep the names Eli Livierato and Edwin
Mulcahy alive in our interactions with
each other as we strive for the finest
traditions of the legal profession.
This is number 126 in a
series of essays authored by
Judge David Hardy, Second
Judicial District Court,
Dept. 15.

WCBA Recruiting for
Board Seat
President Holly Parker and
members of the WCBA Executive
Board invite letters or calls from
WCBA members who are interested
in joining the WCBA Board. The
Board consists of five members.
There are two positions open;
Sergeant-At-Arms and Social Chair.
This is a 5 to 6 year commitment.
The Board meets monthly at
a breakfast meeting and holds an
occasional meeting as needed.
Plans for the upcoming year are
discussed at the annual half-day
"retreat" held during the summer.
If you are interested in either
position, please send a letter
of interest to gina@wcbar.org.
Election of officers is held at the
organization's annual meeting
luncheon to be held on June 3.
The Vice President automatically
succeeds to President.
Incline Village-Crystal
Bay Justice Court Announces
Expansion of its Virtual Court
Calendars
The Incline Village-Crystal Bay
Township Justice Court announces
the expansion of its Virtual Court
Program to all matters and hearings
before the Court (except for Jury
Trials).
Effective the week of March 23,
2020, the Court began handling all
its calendared proceedings virtually.
"Instead of the court pushing
back all of our matters indefinitely,
we are doing our best to operate
under our standard calendars.
We're very pleased with the
preliminary
feedback
we've
received and most of the parties
and their attorneys seemed pleased
that we are open and functioning
and that they are able to get work
done," said Presiding Judge E. Alan
Tiras. Tiras added: "I particularly
want to thank the Washoe County
District Attorney's office for their
cooperation and assistance during
this time."

FAMILY L AW
By Alexander Morey, Silverman Kattelman Springgate, Chtd.

Marriage in the Time of Corona Virus or Marital Agreements and Impractical Performance

W

ith luck, when this
article circulates, Washoe
County, the United
States, and the World will have come
through the challenge presented by
the novel corona virus and returned
to something like “normal” life. With
luck, the subject of this article will be
an intellectual footnote to reference is
rare circumstances. This article is about
impracticality of performance, force
majeure, and marital agreements.
By a marital agreement, I mean an
agreement between the parties to a
marriage before marriage (a prenuptial
agreement), during (a post-nuptial
agreement), or at divorce (a marital
settlement agreement). This discussion
is likely also applicable to agreements
between co-habitating partners and,
perhaps, estate plans. By a force majeure
clause I mean a provision in a contract
permitting a party to avoid performance
on the occurrence of defined conditions
outside the party’s control.
Marital agreements often impose
ongoing duties on one or both parties.
For example, a prenuptial agreement may
require the monied spouse to provide an
allowance or retirement contribution for
the other every year during a marriage,
or a marital settlement agreement may
require the payment of alimony. In
most circumstances, the usual rules
on intervening impracticability, or
impossibility, in the Second Restatement
of the Law of Contracts, sections 26172, or the equitable powers of family
law courts to modify performance
when circumstances change, provide
adequate protection against performance
becoming impossible, or impracticable.
But, in some cases, crafting a specific
force majeure clause makes sense
if an event may make performance
undesirable but not impractical or
impossible or to inform both parties
of the general circumstances excusing

performance and those not excusing
performance. A spouse-to-be may wish
it known that if his rich aunt Betty does
not leave him money; the payments to
the other spouse-to-be will be reduced
or eliminated. Or, perhaps, a wife may
wish it known that the destruction of
her husband’s oil interests in Kuwait
is not a basis to modify his payments
to her. A force majeure clause can also
include more mundane occurrences like
a competing business opening within 10
miles or a job loss.
Foreseeing the future—both for good
and ill—and crafting contracts that help
spouses to fairly share in the good and
bad with their eyes open to the financial
rules of their relationship is tricky work
that can seem more art than science.
Talk to clients about circumstances
under which their promises will cause
more discord and strain than benefit
and try to craft fair compromises or
avoidance rules for what they foresee

and what they may not foresee. Now
for the warning: if adding a force
majeure clause to a marital agreement,
be careful. A poorly drafted clause might
limit the circumstances that create
an impossibility or impracticability
warranting avoidance.
So, when drafting a marital
agreement, consider crafting a specific
force majeure clause; there will be no
better time to let your imagination
loose and discuss all the realistic
(earthquake) and unrealistic (zombie
alien penguins) events that may make
performance impossible, impracticable,
or undesirable.
Alexander Morey served as the Honorable Judge
Deborah Schumacher’s law
clerk from 2008 through
2010 before entering private
practice with Silverman,
Kattelman, Springgate Chtd.
where he practices family
law.
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APPELLATE BRIEFS
By Adam Hosmer-Henner, McDonald Carano

Videoconferencing for Oral Arguments

O

n March 13, 2020, the
Nevada Supreme Court
took the prudent step
of restricting access to the appellate
courthouses in Carson City and Las
Vegas. AO-0008, In re Coronavirus Public
Emergency. Individuals that are at higher
risk of having COVID-19, such as those
who have recently traveled to certain
countries or who are symptomatic, will
be denied entry to the courthouses “by
the Marshal.” Id. The United States
Supreme Court also decided to postpone
its upcoming argument sessions in
March and early April. The United
States Supreme Court noted that the
postponement was not “unprecedented,”
but the precedent is not exactly recent
as the previous events occurred: in
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“October 1918 in response to the Spanish
flu epidemic” and in August 1793 and
August 1798 “in response to yellow fever
outbreaks.” Press Release, Mar. 16, 2020,
available at https://www.supremecourt.
gov/publicinfo/press/pressreleases/
pr_03-16-20. The Ninth Circuit Court
of Appeals also cancelled its en banc
hearings for the week of March 9, 2020
and left further cancellations up to the
discretion of the three-judge panels.
Announcement, Mar. 9, 2020, available
at: https://www.ca9.uscourts.gov/
content/view.php?pk_id=0000001034.
Given that most appellate work is on the
papers rather than in-person appearances,
these restrictions are unlikely to affect
most appellate practitioners. Even
appearances at oral arguments now may

be conducted at the Nevada Supreme
Court by video or telephonically upon a
request filed in the case docket.
Oral argument is an important and
prestigious part of appellate practice and
many practitioners may feel that remote
participation is not a reasonable substitute
for the courtroom experience. As an
unscripted event, the back-and-forth of
oral argument does not readily lend itself
to presentation via video. The National
Center for State Courts surveyed the use
of videoconferencing in state courts across
the country and found that appellate cases
had the lowest rate of videoconferencing
of any category of cases. https://www.
ncsc.org/services-and-experts/areasof-expertise/technology/ncsc-videoContinued on page 12

LAW CLERK CORNER
By Jonathan McGuire, Law Clerk, Second Judicial District Court

Enjoyment in the Legal Profession

H

appiness in the law has
grown into a popular area
of study and publication
for lawyers and academics. Lawyers
disproportionately
struggle
with
substance abuse and mental health
problems as a consequence of the lack
of happiness in our profession. I’m not
naïve enough to believe that there is any
one solution to such a complex problem.
However, during law school a professor
exposed me to an idea that might assist
young lawyers in finding happiness in
our profession.
During law school orientation I was
asked to read some excerpts of a book
called Flow: The Psychology of Optimal
Experience.1 Written by a HungarianAmerican psychologist, the book
suggests that the key to happiness is to
engineer as many instances of flow in
your life as possible. Flow occurs when
a person is so involved in an activity
that nothing else seems to matter and
they derive an immense amount of
enjoyment from doing the activity.
For a moment, assume that
happiness only comes in two different
forms: pleasure and enjoyment. Pleasure
is a passive experience that occurs when
an individual feels content. Examples of
pleasure include eating a tub of ice cream
or drinking alcohol to dull the mind
from the overexcitement it experiences
due to the demands of work. In contrast,
enjoyment is an active experience that
occurs when a person stretches their
mind or body to its limits to accomplish
something challenging and worthwhile.
Things that bring us enjoyment might
not be pleasurable during the experience,
but afterwards we look back on them
and are proud of what we have achieved.
Instances of enjoyment include pushing
the last piece of a puzzle into place,

hitting the game winning shot, or
reaching the peak of a mountain after a
long hike.
I believe that the reason so many
lawyers engage in pleasure-seeking
activities is because they are not receiving
enough enjoyment from their profession.
Lawyers are conditioned to cope with a
difficult client by having an extra glass
of wine with dinner. Other lawyers
deal with the profession’s challenges by
burying themselves in work, which may
lead to mental health problems down
the line. I suggest that there may be
another way.
Lawyers obtain enjoyment and
experience flow in different ways. For
some lawyers, researching a complicated
brief and finding the perfect case might
be the task that brings them joy. For
others, it could be delivering a persuasive
and emotional closing argument to an
attentive jury. There are also those who
find enjoyment in discovering synergies
between businesses and closing complex
deals. Most young lawyers may not yet
know what aspects of the law will bring
them joy.
The purpose of this article is to
encourage you to be self-reflexive about
those tasks that bring you enjoyment in

the legal profession. Because enjoyment
and flow are such individualized
experiences, no one can tell you what
is going to trigger that feeling or when
it is going to happen. However, if
you become attuned to those things
in the practice of law that bring you
enjoyment, and track which experiences
most frequently enable you to achieve a
state of flow, you are more likely to find
happiness in the legal profession. If you
maximize the amount of enjoyment you
experience in your practice, it decreases
the likelihood that you will feel the
desire to engage in pleasure-seeking
activities. Whether you are looking for
your next job or your next assignment,
take the path that will provide you the
most enjoyment.
Young lawyers are uniquely positioned
to benefit from this approach because our
careers are still malleable. Unfortunately,
more experienced lawyers don’t have the
same opportunities. To those members of
our legal community who find this article
too idealistic and nebulous, I have a favor
to ask of you. Will you please review and
consider signing the ABA’s Well-Being
Pledge? The Well-Being Pledge has seven
Continued on page 12
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Appellate Briefs continued from
page 10

conferencing-survey.aspx. While over
sixty percent of criminal cases featured
some videoconferencing, only ten percent
of appellate cases could say the same. Id.
The most commonly cited impediments
to expansion were insufficient funding,
inexperienced staff, lack of buy-in from
judges, and lack of buy-in from attorneys.
Id. Compounding the decreasing trend in
the frequency of oral argument in general,
the frequency of in-person oral arguments
is also likely to decrease despite these
impediments, for reasons over and above
the current public health crisis.
Remote oral arguments have been
praised for saving travel time and money
as well as for providing more flexibility
in case processing. Federal Judicial Center
Report of a Survey of Videoconferencing in
the Courts of Appeals, 2006. The viability
of videoconferencing arguments though
depends primarily on the quality of the
technology employed. As one appellate
judge noted, “It is so dependent on the
technology; if the equipment is bad,
the experience is bad.” Id. 16. There is
clear evidence that the experience of a
remote argument is different though as
other judges reported that they believed
they asked fewer questions and were less
likely to interrupt as compared to an inperson argument. Id. Technology has
undoubtedly improved since the above
survey was conducted in 2006, but every
practitioner in Nevada will have had a
recent technology failure that affected
a telephonic or videoconference. And
even with state-of-the-art technology,
minor lag may still throw off the rhythm
of the argument, the questioning, or illadvised attempts at humor.
Despite these issues, some courts
have even moved to videoconferencing
as the default for certain cases. In the
Tenth Circuit Court of Appeals, a
certain number of cases are designated
on the oral argument calendar for
videoconferencing. This designation
is mandatory unless a party believes
there are compelling reasons why
argument should not be presented by
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videoconference and files a motion
requesting in-person argument. The
Nevada Supreme Court has also
frequently employed videoconferencing
so that a justice may conveniently
participate from another part of the
state. This latter development has been
successfully implemented and likely
improves the flexibility of the Court
in case processing as arguments can be
scheduled with less regard for travel.
Due to COVID-19, the Nevada
Supreme Court took a temporary
measure and expanded the use of
videoconferencing for oral arguments.
Whether the Court’s temporary measure
leads to increased videoconferences after
the crisis has passed remains to be seen
and will likely depend on the quality of
remote arguments that take place in the
near future.
_____________________
This measure is likely beyond challenge as well
within the authority of the Court or the delegated
authority of the Legislature, even outside of the
current crisis. See, e.g., In re Boyce, 27 Nev. 299,
75 P. 1, 3 (1904) (describing, in an interesting case
involving a party who was “arrested, convicted, and
sentenced for working in an underground mine” for
more hours than permitted by statute, provisions
that “prevail generally” and have been upheld as
permitted, including, [q]uarantine regulations,
state and national, for the protection of the many
and in restraint of the individual, and affecting
people and various animals.”)

1

Adam Hosmer-Henner is a
partner at McDonald Carano
and practices primarily in the
areas of commercial litigation
and appellate law. He regularly
handles appeals and writ
proceedings at the Nevada
Supreme Court and the United
States Court of Appeals for the Ninth Circuit.
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concrete steps your firm or organization
can take to improve the substance abuse
and mental health landscape of our
profession.2
I recognize that I am a young lawyer
who is brand new to the demands of this
profession. However, in my short period
of time I have noticed how broadly
accepted it is that lawyers are unhappy
by trade. I am hopeful that if we begin
to make the changes I have suggested,
the next generation of lawyers will be
able to find happiness in our incredibly
rewarding profession.

________________
1
Mihaly Csikszentmihalyi, Flow: The
Psychology of Optimal Experience 45 (EPub
ed. 2008).
2
American Bar Association, Working Group
to Advance Well-Being in the Legal Profession,
(last visited Mar. 13, 2020), https://www.
a m e r i c a n b a r. o r g /
groups/lawyer_
assistance/workinggroup_to_advance_
well-being_in_legal_
profession/.
Jonathan McGuire is a proud graduate
of the University of Nevada. He attended the
University of Colorado Law School before
returning to Reno to clerk for the Honorable
Kathleen Drakulich. Jonathan is eager to begin
practicing in civil litigation or employment law
upon the conclusion of his clerkship.

MILLENNIAL MINUTE
By Kelci Binau, McDonald Carano

Happy Clients, Happy Practice!

A

s a new attorney, the practice
of attaining clients can feel
somewhat foreign. While
most if not all of your clients are
ultimately the supervising partners’
clients, it is important to treat and
interact with each client as if they were
your own. While it may not have
been you who initially drew the client
to the firm, as an associate, you often
facilitate much of the fact gathering
and communication with the client.
Even as a novice, you play an important
role in keeping the clients happy. For
this reason, it is important to remain
thoughtful of your relationship with the
clients and the services the firm provides
them. Below are a few tips and tricks to
keeping clients happy.
Respond Timely:
It has been
mentioned before and it will be
mentioned again, the top complaint
clients have about their attorneys is a
lack of timely communication. While
it is not realistic for an attorney to be
on their email 24-7, nor efficient to
constantly interrupt a project to respond
to emails, a good practice is to respond to
emails within 24 hours. If you know you
will not get to a client’s matter for a week
or two, calendar a reminder to reach out
to the client with a status update at the
end of the week. Although demanding
workloads can often make the smallest
“to-do” seem daunting, reaching out to
a client with an update or asking for an
extension will provide relief from the
weight ignoring the matter will cause.
Be Clear: Although you may not
want to scare your client away, it is
important to clearly communicate with
your client from the beginning. Discuss
your evaluation of the client’s case at
the outset and work to set realistic
expectations. Ask lots of questions
at the beginning to ensure you have
a clear understanding of the client’s
goals and that you learn the important
details to run with the matter. Schedule

regular checkpoints to keep you client
apprised of your progress, seek updated
information, review drafts and ensure
you are still on the same page.
Treat Each Client as Your Only
Client: We have all worked with clients
who email an “emergency” request and
expect a response and a completed
product immediately. Although these
expectations may at times be unrealistic,
it is important to remember that while
you have many clients, often, you are
a client’s only attorney. Engaging an
attorney is not a small decision to make.
Clients often entrust their personal
information, livelihood, savings, and
security in your hands, the least you can
do is reply to their emails in a timely
manner when they reach out to you.
Listen: It is easy to get comfortable
with using certain forms or providing
specific protections; however, sometimes
clients do not need, nor do they want all
the bells and whistles. It is important to
recognize each client’s matter as unique
and to align the client’s needs and
available resources with the appropriate
level of service. For example, when a
client explains they have a form lease
they would like you to use and review,
it is not best practice to automatically
scrap the client’s form and use your own.
Evaluate whether you can adequately
protect the client by supplementing the
form with protective clauses, or whether
the form is so lacking that you cannot
adequately represent the client using the
requested form. Give the client options,
warn them of the potential challenges
and issues and tell them which route
you would recommend. Although you
are the expert, it is up to the client to
determine whether to take certain
chances and which course to follow.
Get to Know Your Client’s Business:
While at times it may seem like your
billable hours will not allow you to visit
a client’s store front or manufacturing
facility, it is important to get to know your

client’s business. Developing insights
into the hows and whys of your client’s
business will show the client that you
are a responsible and concerned advisor
and will allow you to deliver more well
rounded solutions. Furthermore, getting
to know your client will assist the firm
with cross selling. Being able to connect
with your client’s preferences, needs and
wants will enable you to suggest additional
legal services provided by other attorneys
at the firm.
The moral of the article treat your
clients as you would want to be treated
as a client. Do not underestimate the
difference taking a moment to send an
email can make. Keep in mind; one of the
most common ways for new clients to be
referred to you and to the firm is by word
of mouth. If a client is happy with your
work, before long, you will be originating
clients of your own.
Kelci Binau is an
Associate
with
McDonald Carano
in the firm's Business
Entities & Transactions
and Real Estate & Land
Use practice groups.
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ACROSS THE LINE
By Ravn Whitington, Porter Simon P.C.

Building Code Violations and Negligence Per Se: An Uncertain Relationship

I

n premises liability litigation, an
oft-contested issue is whether
building codes may be used
to establish the standard of care for
negligence. The admissibility of building
codes at trial can be a boon for plaintiff’s
case where injury or death arises from
a construction element, such as a ramp
or staircase, not in compliance with
a particular code section at the time
of incident. More powerful still, is the
use of building codes to presumptively
establish the duty or standard of care
owed by the owner or builder of a
premises by application of the negligence
per se doctrine.
In the negligence per se context,
proof of deviation from a building code
may be all that is necessary to establish
a defendant breached a duty of care
owed to plaintiff and thereby make
the ultimate finding of negligence all
the more probable, assuming causation
and damages. Perhaps because of this
probability, the use of buildings codes
to establish negligence per se has been
met with judicial reluctance. A recent
California Court of Appeal case, Jones
v. Awad, 39 Cal.App.5th 1200, 252
Cal.Rptr.3d 596 (2019), highlights
the concern and perhaps signals how
Nevada courts will address building
codes and negligence per se post Vega v.
Eastern Courtyard Associates, 117 Nev.
436, 24 P.3d 219 (2001).
In large part, California and Nevada
treat the doctrine of negligence per
se similarly. Neither state recognizes
negligence per se as a distinct cause
of action; rather, the doctrine may
be applied to presumptively establish
a breach of duty of care under any
negligence-based cause of action.
(Quiroz v. Seventh Ave. Center, 140 Cal.
App.4th 1256, 1285-86, 45 Cal.Rptr.3d
222, 244 (2006); Cervantes v. Health
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Plan of Nev., Inc., 127 Nev. 789, 793
n.4, 263 P.3d 261, 264 (2011).) And
in both California and Nevada, the
doctrine of negligence per se arises where
a duty or standard of care is created by
statute. (Elsner v. Uveges, 34 Cal.4th
915, 927,102 P.3d 915 (2004); Sanchez
v. Wal-Mart Stores, Inc., 125 Nev. 818,
828, 221 P.3d. 1276, 1283 (2009).)
California and Nevada have also
adopted nearly identical elements for
establishing negligence per se, though
each state by a different method. In
California, the elements of negligence
per se are codified at Evidence Code
section 669, subd. (a), so that negligence
is presumed if: “(1) [the person] violated
a statute, ordinance, or regulation
of a public entity; (2) The violation
proximately caused death or injury to
person or property; (3) The death or
injury resulted from an occurrence of
the nature which the statute, ordinance,
or regulation was designed to prevent;
and (4) The person suffering the death
or the injury to his person or property
was one of the class of persons for whose
protection the statute, ordinance, or
regulation was adopted.” In Nevada,
the elements are established by common
law and essentially mirror those found
at section 669: “A civil statute’s violation
establishes the duty and breach elements
of negligence when the injured party is
in the class of persons whom the statute
is intended to protect and the injury is
of the type against which the statute is
intended to protect.” (Sanchez, 125 Nev.
at 828, 221 P.3d. at 1283 (2009); see,
also, Anderson v. Baltrusaitis, 113 Nev.
963, 965, 994 P.2d 797, 799 (1997).)
The similarities extend where
California and Nevada both recognize
violations of building codes may be used
to support claims for negligence per
se. In Jones v. Awad, supra, a California

Court of Appeal held that “[w]hile
courts have applied negligence per se
to building code violations, it has only
been applied in limited situations,”
recognizing those that have “involved
a defendant who played a professional
role in the design or construction of
the building.” (Jones, 39 Cal.App.5th at
1212, 252 Cal.Rptr.3d at 605-06 [citing
Krusi v. S.J. Amoroso Construction Co.,
81 Cal.App.4th 995 (2000); Huang v.
Garner, 157 Cal.App.3d 404 (1984);
Morris v. Horton, 22 Cal.App.4th 968
(1994); Keru Investments, Inc. v. Cube
Co., 63 Cal.App.4th 1412 (1998);
Gravelin v. Satterfield, 200 Cal.App.4th
1209 (2011)].) The court refused to
apply the doctrine against a homeowner
facing suit for injuries suffered by a
houseguest from a non-code compliant
staircase. (Id.)
In Jones, plaintiff suffered injuries
at defendants’ personal residence after
falling on a stair leading from the home
to the garage. (Id. at 1203-04, 599-600.)
As plaintiff exited the home, she stepped
down to the stair, placed her foot on
top of a mat, and “hit the floor.” (Id.
at 1203, 599.) Plaintiff explained “it
was like nothing was under the [mat]”
and believed the mat may have moved,
though defendants disputed the belief.
(Id.)
Not in dispute was unequivocal
evidence that the subject stair-area
violated seven Uniform Building Code
(UBC) provisions concerning stair
height, width, spacing and railing
requirements – perhaps most notably,
that the stair was approximately two and
a half inches lower than required. (Id.
at 1204, 600.) Despite such evidence,
the Jones court did not find the UBC
violations sufficient for the application
of negligence per se. (Id. at 1212, 605606.)

The decision rested on the absence of
case law authorizing negligence per se for
building code violations against owners
not involved in the construction, but
also – and more curiously and without
citation – because: “[T]he presence
of a building code violation does not
automatically render defendants at fault.
The violations in this case are relatively
minor, with several features of the garage
step area listed by plaintiff deviating a
few inches or less from the standards
required by the UBC.” (Id.)
The Jones decision makes the future
use of building code violations for
negligence per se in California much
more difficult. Not only does the decision
imply a prohibition of the doctrine
against the typical home or building
owner, it also suggests a pseudo, noncodified, fifth element of negligence per
se left to judicial discretion: the degree
by which the violation departs from the
building code.
At first blush, the doctrine of
negligence per se in Nevada, as it
concerns building code violations, does
not suffer from the same uncertainty.
In Vega v. Eastern Courtyard Associates,
117 Nev. 436, 24 P.3d 219 (2001), the
Supreme Court of the State of Nevada,
in a 4-3 decision, held that a violation
of the UBC, adopted as part of the
Building Code of Clark County, could

constitute negligence per se.
The Vega court found error in the
trial court’s refusal of plaintiff’s request
for a negligence per se jury instruction
after plaintiff established a ramp on
which she tripped exceeded the slope
angle permitted by the UBC. (Id. at
438, 220.) The majority succinctly held,
“that if (1) a violation of a building code
provision adopted by local ordinance
is established, (2) an injured party
fits within the class of persons that
a particular provision of a building
code was intended to protect, and (3)
the injury suffered is of the type the
provision was intended to prevent, the
alleged violation constitutes negligence
per se.” (Id. at 441, 222.
However, the dissent in Vega contends
“the better view is that which permits
the jury to hear evidence of a building
code violation when considering the
issue of negligence, but that a building
code violation should not be considered
negligence per se since building code
provisions are not uniformly applied.
This is underscored by the fact that
many building code provisions are often
waived or made subject to variances by
the local governments.” (Id. at 443, 223
[dissenting opinion].)
Given the split decision in Vega, and
the absence of published consideration
of the degree by which the ramp’s slope

angle departed from the UBC or the
owner’s involvement in construction,
Nevada practitioners may find Jones v.
Awad helpful or hindering fodder for
argument. For counsel in California and
Nevada, Jones and Vega evidence that
the use of building code violations to
establish negligence per se claims remains
an uncertain litigation strategy, but one
that pays dividends when successful.
This article is for informational purposes only and
not for the purpose of providing legal advice. This
article contains the personal views and opinions of
the author only as to California law, and does not
necessarily reflect those of the Washoe County Bar
Association or the Porter Simon law firm. The author
makes no claims, promises or guarantees about the
accuracy, completeness, or adequacy of the contents
of this article and expressly disclaims liability for any
errors and omissions in this publication.

Ravn R. Whitington is a partner at Porter
Simon and is a member of the firm’s Trial
Practice Group where he focuses on all aspects
of civil litigation. He has a diverse background
in trial practice ranging from
complex business disputes to
personal injury to construction
law, and all matters in
between. He may be reached
at whitington@portersimon.
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Resource Center Now Available at
District Court
The Second Judicial District Court
Resource Center is a proverbial “one stop
shop” for information and assistance
with Court matters. The Resource
Center offers patrons information about
Court process and procedure, provides
Court-approved forms and packets,
assists with the filing of documents, takes
payment of fines and fees, completes
requests for certified documents, as well
as directs patrons to free legal resources
in the community. The Resource Center
additionally includes a Protection Order
Help Center and partners with the
Nevada Department of Welfare and
Supportive Services in order to best serve
the diverse needs of our patrons. The
Resource Center is located in the Second
Judicial District Court on the 3rd Floor
at One South Sierra in downtown Reno
and is open Monday through Friday, 8
a.m. to 5.pm.
Please contact Emily Reed at emily.
reed@washoecourts.us or (775) 3256625 if you have questions about the
Second Judicial District Court Resource
Center.
Lawyer in the Library Volunteers
Thank you to all our March Lawyer
in the Library volunteers! If you are not
one already, please consider becoming
a Lawyer in the Library volunteer.
We hold family law and general law
programs each week, and the probate
program on the third Wednesday of
the month. Volunteers in bold have
volunteered more than once this year.
Please contact Sarah Bates at Sarah.
Bates@washoecourts.us or (775) 3283254 if you would like to volunteer or
for further information regarding the
Lawyer in the Library program.
Michael G. Alonso
Damon L. Booth
Travis H. Clark
Richard F. Cornell
Brian L. Davenport
Lisa M. Fraas
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Erin N. Grieve
Roger R. Harada
Kendra J. Jepsen
Bronagh M. Kelly
Adam P. McMillen
Luke W. Molleck
Sarah M. Molleck
Aaron P. Richter
Michael V. Roth
Gary R. Silverman

Lawyer in the Library: A Volunteer’s
Perspective
The Lawyer in the Library program
recently celebrated its 20th consecutive
year of providing legal information to
self-represented litigants. We reached out
to one of our most consistent volunteer
attorneys, Bronagh M. Kelly, in order to
get her thoughts on the program.
What prompted you to participate in
the Lawyer in the Library program?
When I moved to Reno, I wanted to
become involved in the community and
use my skills to help others. Although

my background was in commercial
litigation, I began practicing family
law when I relocated from New York in
2016. The Lawyer in Library program
was the perfect opportunity to become
fully immersed in this area of law as well
as providing vital assistance to members
of the community.
What has surprised you about
participating?
How much I enjoy it, and I feel
fulfilled at the end of the night. Do not
get me wrong, it is challenging and can
be very hard to see the participants in
such difficult situations in their lives.
However, when you can provide a small
solution or a piece of advice, seeing the
stress drop from their shoulders is worth
it.
What have you enjoyed the most
about your volunteer experience?
Knowing that you have made a
difference, no matter how big or small,
in the lives of the participants. On a

YOUR COMMUNITY
BANKING PARTNER

As a respected community bank, we’re known for our creative and
flexible financing options, as well as our unmatched personalized
service. We can customize our banking products and services to
help you manage your business, and have proven without a doubt
to be a financially strong and secure local bank that focuses on
assisting professionals and businesses with the services and funding
needed to expand, grow and prosper.

775.343.7079 • meadowsbank.bank
All deposits FDIC insured to the maximum limits. SBA ‘Preferred Lender’.

typical family law night, each attorney
will see 8-10 participants, having only
about 10-15 minutes with each. Despite
the short amount of time they get with
the attorney, the participants are so
grateful for the advice. Knowing that
those short minutes can enable a person
to rest a little easier, with a road map
of how to navigate the legal system, is
truly wonderful. What may appear to
be a small issue to anyone else, could be
the biggest hurdle in the participant’s
life at that time. Being able to ease that
trouble with a few words of wisdom is
invaluable.
Has volunteering impacted your
practice? If so, how?
Absolutely. As an Irish girl, I am
always told I have the “gift of the gab”
and have no problem talking at length!
When you have 10 minutes, you must
get to the point fast and really focus on
the issue at hand. I have been presented
with complex, challenging issues during
the sessions, and need to process the
legal issues along with being empathetic
to the person and their emotions, yet
still be able to give them a game plan on
how to proceed.
What would you tell someone who is
considering volunteering?
Try it out! You do not need to be
an expert in your field to have a huge
impact on the participants. If you are
nervous, sit in with another attorney on
your first night- that is what I did!
Volunteering has made me acutely
aware of the needs of our community
and how vital the Lawyer in the Library
program can be to those in need. A
small legal matter could have a huge
impact on someone’s life simply because
they cannot afford to consult with
an attorney and get some help. This
program is a lifeline to them - and to
our Court system. When parties can
resolve matters outside the courtroom,
the strain on our judicial resources can
be eased just a little.
Bronagh M. Kelly is an associate attorney at
Woodburn and Wedge where she focuses her practice
on family law. She is the current State Bar of Nevada

Young Lawyers Representative for the Access to Justice
Commission and serves on the board as secretary for
the Northern Nevada Women Lawyers Association.
A graduate of Queen’s University in Ireland, she
practiced law in New York City from 2011 until she
relocated to Reno in 2016.

If you are interested in volunteering your
time for the Lawyer in the Library program
or would like more information about the
program, contact Sarah Bates at Sarah.
Bates@washoecourts.us or (775) 328-3254.

New Items at the Washoe County Law
Library
Please come down and check out our
new materials:
January & February 2020:
Sanctions : the federal law of litigation
abuse (Gregory P. Joseph) (6th ed.
2019) KF8887 .J64 2019.
Nevada revised statutes: containing
all statute laws of Nevada of a general,
public, and permanent nature
(Legislative Counsel Bureau) (2019)
KFN630 1957 .A22 2019.
McCormick on Evidence (Robert
P. Mosteller) (8th ed. 2020) KF8935
.M29 2020.
The probate process from start to
finish (Jason M. Aivaz, Daniel P. Kiefer,
Brian K. Steadman, Elyse M. Tyrell,
Samuel M. Warren) (2019) KFN 744
.Z9 P67 2019.
Estate planning from A to Z (Taylor
K. Morris, Shauna S. Brennan, Gary
Burnett, Brendan Bybee, Pamela A.
Jones, and Jeffrey J. Whitehead) (2019)
KFN740 .A75 B74 2019.
Modern child custody practice (Jeff
Atkinson) (2nd ed.) KF505.5 .A98.
Model rules of professional conduct
(American Bar Association) (2019)
KF305 .A2 2019.
Home foreclosures : including reverse
mortgages, tax liens, condominium
liens, land installment sales, and
seizure of manufactured homes (John
Rao, Tara Twomey, Geoff Walsh, and
Odette Williamson) (1st ed.) KF697
.F6 H664 2019.

Receive CLE Credit for Pro Bono
Services with Washoe Legal Services
Have you heard? The Nevada
Supreme Court recently adopted a rule
change that provides general CLE credit
for pro bono services. Washoe Legal
Services is now an accredited provider.
You heard that right – you can get
your general CLE credits for free from
Washoe Legal Services. As of March
15, 2020, you will be able to receive 1
general CLE credit for every 3 hours of
pro bono work up to a maximum of 4
CLE credit hours per year. Take a case
from us TODAY and start earning those
CLE credits.
Washoe Legal Services would also like to
the following attorneys who have taken a
new case from us in 2020:
Karen Baytosh,
Sarah Hardy-Cooper
Shawn Meador
Kyle Edgerton
And the following attorneys who have
joined our pro bono panel for the first
time in 2020:
Kyle Edgerton
Stephanie Bowman
Karen Wagner
Mikyla Miller
If you are interested in taking a pro
bono case or joining our panel, please
contact Marissa Otteson by email
at motteson@washoelegalservices.org or
by phone at 775-321-2059.
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In Memoriam
David R. Grundy
On Tuesday, February 25, 2020, we lost
a great man; a husband,
a father, a grandfather, a
brother, an uncle, a friend.
David R. Grundy passed
suddenly and unexpectedly
at home with his wife,
Ruthann, by his side. He
was 70.
Born on October 5, 1949 to William and
Mary Lou Grundy, David grew up in Reno
and attended local schools. After graduating
from Reno High School in 1967, and before
graduating with his bachelor’s degree from
the University of Nevada in 1971, David
married his best friend, Ruthann Felten in
1970.
After serving in the United States
Navy (Reserve), including two years in the
South China Sea, he attended law school
at the University of the Pacific, McGeorge
School of Law, and received his Juris Doctor
degree in 1977. He was admitted to the
State Bar of Nevada that same year and the
California State Bar in 1978.
Upon graduating from Law School
David, Ruthann and their infant daughter
Jennifer returned to Reno where he began
a long and fulfilling law career. He was a
partner at Lemons, Grundy & Eisenberg
until he retired in 2015 at which time he and
Ruthann celebrated with a month-long trip
to the French Countryside.
David was a member of the Nevada
State Bar and The American College of
Trial Lawyers. He was admitted to the bar
of the Supreme Court of the United States
in 1984. He served on numerous Boards
over the years, most recently the Attorneys
Liability Protection Society (ALPS) and Old
Greenwood Estates. He also was passionate
about working with the Nevada State High
School Mock Trial to educate and encourage
future lawyers of America. Dave was
generous with his time and talents.
To Dave, his family was always his focus
and comfort. He spent countless hours
watching and enjoying his grandchildren play
their numerous sports, rarely missing a game.
He also supported the Wolf Pack football and
basketball teams and followed the basketball
team twice on their NCAA runs. He loved to
read and met regularly with his book club of
almost twenty years. He was a lover of fine
food and wine; always seeking the next best
recipe for a dinner party or holiday feast with
family and friends. Most recently he enjoyed
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his retirement on the golf course with his
twice weekly rounds. Dave was proud
that his game was coming along “nicely.”
David was preceded in death by his father,
William and his mother, Mary Lou and Bill’s
second wife Marian, who completed their
family after Mary Lou’s death. He is survived
by his wife of nearly 50 years, Ruthann, his
daughter Jennifer Folgner and her husband
Kurt, and their three children, Cade, Jake
and Sadie. He is also survived by his siblings,
Dennis Grundy (Sharon), Doug Grundy
(Jackie), Dianne Brumley (Patrick), Lorin
Foster (Beth), Melanie Foster (Larry) and
numerous nieces and nephews.
WCBA Welcomes New Members!
Rita Greggio
Washoe Legal Services
299 S. Arlington Ave.
Reno, NV 89501
(775) 997-7573
Email: rgreggio@washoelegalservices.org
Andrea L. Schulewitch
(775) 750-7130
Andrea.schulewitch@yahoo.com
Caitlin Skulan
Schroeder Law Offices, P.C.
10615 Double R Blvd., Ste. #100
Reno, NV 89521
(775) 786-8800 fax (877) 600-4971
Email: skulan@water-law.com

E
Member Moves
Robert J. Angres
Robert J. Angres, Ltd.
1190 Evans Ave.
Reno, NV 89512
(775) 852-5244 / fax (888) 840-2736
Email: rjangres@gmail.com
Wade Carner
Washoe County D.A.’s Office
One South Sierra St.
Reno, NV 89501
(775) 337-5700 / fax (775) 337-5713
Email: wcarner@da.washoecounty.us
Matthew Ellis
Downey Brand LLP
201 W Liberty St., Ste. 203
Reno, NV 89501
775-329-5900
Email: mellis@downeybrand.com
Brett Meich
Downey Brand LLP
201 W Liberty St., Ste. 203
Reno, NV 89501
775-329-5900
Email: bmeich@downeybrand.com
James Robertson
Downey Brand LLP
201 W Liberty St., Ste. 203
Reno, NV 89501
775-329-5900
Email: jrobertson@downeybrand.com
Scott Shapiro
Downey Brand LLP
201 W Liberty St., Ste. 203
Reno, NV 89501
775-329-5900
Email: sshapiro@downeybrand.com

United States District Court
District of Nevada
Lawyer Representatives Opportunity for the District of Nevada
The United States District Court for the District of Nevada is
accepting applications for two Lawyer Representatives. Lawyer
Representatives provide vital input to the Court on a myriad of
issues affecting the operations of the federal courts including but not
limited to rule changes, development of new programs, planning of
conferences, and applications for the expenditure of funds from the
Attorney Admissions Fund; a non-appropriated account.
To be considered for one of these positions, you must be:
1) admitted to practice in the U.S. District Court of Nevada
and actively involved in federal practice, 2) interested in the
purpose and work of the Ninth Circuit Judicial Conference
and willing to actively contribute to the planning of the
Conference, 3) willing to actively contribute to the planning of the
District Conference, and 4) willing to assist in implementing Circuit
Conference and District Court programs with local bar associations.
Lawyer Representatives are expected to attend the Ninth Circuit Judicial
Conference and the District Conference.
Please submit a letter of interest detailing your federal experience
and reasons you would like to be considered to: NVD_LawyerRep@
nvd.uscourts.gov. Letters of interest must be received by Friday, May
22, 2020.
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Classifieds
Please visit www.wcbar.org/classifieds for full job descriptions & deadlines.
EMPLOYMENT
SIXTH JUDICIAL DISTRICT COURT is
accepting applications for Law Clerk. Salary
$57,500, plus benefit package. Open until
filled. Assignment period: As soon as April
1, 2020. To view complete job description
and to apply, visit governmentjobs.com/
careers/hcnv.
CIVIL LITIGATION ATTORNEY –
Reno, Fennemore Craig, a Mountain West
business law firm with seven offices in three
states, has an immediate need for an attorney
with at least two years’ quality experience in
civil litigation to join its growing Reno office.
Candidate must have a strong academic
record and excellent professional credentials.
Nevada Bar membership preferred. Interested
candidates should submit their cover letter,
resume and transcript in confidence to
Laura Zilmer, Recruitment Administrator,
recruiting@fclaw.com.
LAW OFFICES OF THORNDAL
ARMSTRONG with offices in Reno and
Las Vegas, currently has an associate position
available in its Reno office to a qualified
candidate with interest in a diverse civil
defense practice.
Successful candidates
will be Nevada bar passed and have strong
research and writing skills and academic
background. Please send resume, writing
sample and cover letter to kfp@thorndal.
com. All inquires will remain confidential.
NEVADA LEGAL SERVICES is hiring a
staff attorney in the Reno office, click here
for details.
LITIGATION ATTORNEY (RENO)
McCormick Barstow Sheppard Wayte &
Carruth LLP, an AV rated firm, is hiring a
litigation attorney (1–5 years) for our Reno,
NV office. Prior court appearance, written
discovery and deposition experience preferred.
Excellent academic credentials, exceptional
writing skills and strong interpersonal
skills are a must. Must be a member of the
Nevada State Bar. Candidate Requirements:
State Bar of Nevada license, active and in

good standing. Please visit www.wcbar.org/
classifieds for more information.
SMALL LOCAL LAW FIRM focused on
Family Law and Civil Litigation, has an
immediate need for a full-time Attorney.
Our law firm is looking for an attorney with
1-5 years of experience, strong research and
writing skills, Family Law experience is a
plus. Inquiries are confidential. Salary will be
discussed and will be based on experience. We
offer competitive benefits including medical,
dental, vision and 401(k). Interested parties
should submit a cover-letter, resume and
writing samples via email only to Jessica@
nevadaslawfirm.com
ESTABLISHED RENO LAW FIRM seeks
an experienced Family Law paralegal. This
is not an entry level position. The candidate
will be responsible for assisting attorneys in
all areas of a high level family law practice.
The candidate must have three plus years of
recent, strong experience in family law as a
paralegal in Northern Nevada. The candidate
must possess effective communication and
written skills, the ability to manage multiple
priorities and deadlines, as well as the ability
to work under pressure independently and
as part of a team under direct supervision of
attorneys. The candidate will be expected
to bill time on cases. The candidate must
have a working knowledge of MS Office
and experience with e-filing. The ideal
candidate must be extremely organized and
familiar with the flow of a Divorce case from
the filing of a Complaint through entry of
a Decree, including the discovery process in
family law cases. The candidate must have
a working knowledge of the requirements
of NRCP 16.2. Duties to include, but
not limited to: Preparing and drafting
motions, pleadings, documents, and other
correspondence; preparing and reviewing
discovery, including disclosure statements,
answers to interrogatories and production
requests; maintaining attorney calendars and
case files; scheduling appointments, court
appearances, and mediation/deposition

hearings; preparing trial binders, exhibits
and providing assistance in trial settings;
e-filing as well as serving as a liaison between
the client and attorney. Salary will be
discussed and will be based on experience.
We offer competitive benefits including
medical, dental and vision and a 401(k)
plan. Interested parties should submit a
cover-letter, resume and references via email
to tfritsen@renonvlaw.com. Inquiries are
kept confidential.

SERVICES
LEGAL RESEARCH & WRITING 20+
years experience at the Nevada Supreme
Court, now available on a freelance basis
for research and writing projects. Briefs,
petitions, motions, etc. tlindeman@
appellatesolution.com 775-297-4877.

OFFICE SPACE
EXECUTIVE
FRONT
OFFICE
overlooking the river. In historic 20th
Century Building. Approx 208 sq ft
with fireplace. includes conference room,
kitchenette and full-time receptionist out
front. call 775-322-8000
SHARE OFFICE SPACE: Mostly retired
attorney looking for another similarly situated
to share my single office at 63 Keystone Ave.
Fully furnished. Kitchen, conference room.
Contact Sherry. 775.323.1469 or attorney.
sherry.bowers@gmail.com.

The publication of any advertisement should
not be deemed as an endorsement by the
Washoe County Bar Association nor should
any previously published advertisement be
considered as precedent for future publication of
the same or similar content.

