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State of the Second Judicial District Court with
Chief Judge Scott Freeman

C

hief Judge Scott Freeman
will present his “State of the
Court” during the February
12th WCBA luncheon. His presentation
will include an update on efforts to
obtain a new, safer courthouse, recent
happenings in the Court, and 2019
accomplishments.
Prior to his ascension to the bench,
Chief Judge Freeman spent 28 years
in private practice and has received
numerous awards and distinctions. In
2008, he was awarded “Defender of the
Year” by the statewide Nevada Attorneys
for Criminal Justice. In 2012, he received
the Best Lawyers in America award. He
has received the 2009, 2010, 2011 and
2012 Mountain States Super Lawyer
awards. In 2009, he was named a fellow of
the American Board of Criminal Lawyers.
From 1999-2012, he has been AV-rated
by the international lawyer directory
Martindale Hubbell. In 2007, he was
Las Vegas Life Magazine Super Lawyer
Best Criminal Attorney in Nevada. In
2002, he was Nevada Business Magazine
Super Lawyer Best Criminal Attorney
in Nevada. In 1999, he was the first
recipient of the Washoe County Access to
Justice Foundation’s Pro Bono Attorney
Thank you to our lunch sponsor:

of the Year award.
Chief Judge Freeman was also
appointed by the State Bar of Nevada
to be a permanent member on the
Commission for Judicial Selection
from 2008-2011. He was the Nevada
Law Foundation Chairman of the
Board of Trustees from 1998-2000. He
was the criminal justice representative
on numerous law-related committees,
including the Washoe County Public
Defender
Selection
Committee,
Washoe County Alternative Public
Defender
Selection
Committee,
Nevada Criminal Jury Instructions
Committee, Washoe District Court
Pattern Criminal Jury Instructions
Committee, Washoe District Court
Criminal Rules Committee, and the

Nevada Mandatory Sentencing Review
Commission. Chief Judge Freeman has
also been a lecturer of numerous topics
at seminars sponsored by the State Bar of
Nevada, Washoe County Bar Association
and local universities and high schools.
He currently is an instructor in the
Criminal Justice Department at the
University of Nevada.
Chief Judge Freeman is most proud
of his work in the community. He has
been a member of the Rotary Club of
Reno Sunrise. He was a member of the
Board of Trustees for the Children’s
Cabinet from 1999 to 2014. He was
also active with the International Special
Olympics. From 1999 to the present,
he has been the Director of Security
for the Barracuda Golf Championship,
an annual PGA Golf Tour event. As of
2014, he has been an active member of
the Reno Rodeo Association.
As Chief Judge, he will promote
public trust in an independent,
transparent, and efficient judiciary.
Chief Judge Freeman is especially
focused on ensuring the District Court
provides an excellent service in a safe
and secure environment.

RSVP

by February 10, 2020. $25
per person for members and $30 for nonmembers. Register online at www.wcbar.org
or call 786-4494.
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his particular article is aptly
named “Random Thoughts.”
February 2, 2020 is
Groundhog Day. Phil Connors (played
by the hilarious Bill Murray) in the 1993
movie Groundhog Day describes it well:
“There is no way that this winter is ever
going to end as long as this groundhog
keeps seeing his shadow. I don’t see any
other way out. He’s got to be stopped.
And I have to stop him.” (Bill Murray
also stars in my all-time favorite movie
since it was released in 1984, the
original Ghostbusters. Harold Ramis,
who played Spengler in Ghostbusters,
directed Groundhog Day.) I doubt
many would enjoy reliving Groundhog
Day over and over again like Phil
Connors did in the movie, but have you
ever wished for a do-over day to get it
right, to correct a mistake, or just to
repeat a great day?
On February 2, 1887, the first official
Groundhog Day commemoration
occurred
in
Punxsutawney,
Pennsylvania.1 (The 1993 movie
Groundhog Day was actually filmed
in Woodstock, Illinois instead of
Punxsutawney.)2 A newspaper editor
invented the holiday and persuaded a
group of businessmen and groundhog
hunters to make it an official
celebration.3 The group made a trip to
a place dubbed “Gobbler’s Knob” where
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the groundhog was the harbinger of a
long winter when he saw his shadow.4
Groundhog Day originated from the
superstition that if the groundhog leaves
its burrow and sees its shadow because
the weather is clear, it will return to its
den and winter will linger for six more
weeks.5 If the groundhog does not see
its shadow, spring will come early.6
Groundhogs, also called woodchucks,
are part of a group of ground squirrels
known as marmots.7 They can grow
25 inches long and live in captivity for
up to 10 years.8 However, legend has it
that the groundhog, Puxsutawney Phil,
has lived over 125 years due to a magical
punch he drinks each summer.9 Or,
maybe he is just living the same day over
and over again like Phil Connors.
So, how accurate is the groundhog
at predicting whether winter is over?
Punxsutawney Phil has forecasted an
early spring only 17 times, and a long
winter 103 times.10 The National
Climatic Data Center and the Canadian
weather service credit Punxsutawney
Phil an accuracy rate of only about 40
percent.11
Today, the annual Groundhog Day
festivities in Punxsutawney are directed
by a group called the “Inner Circle”;
they wear top hats and speak in the
Pennsylvania Dutch dialect during the
ceremony.12 With crowds up to 40,000
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people, the Punxsutawney celebration
is the largest.13 If you want to watch
Punxsutawney Phil emerge from his
burrow at 7:25am on February 2, 2020,
the Pennsylvania tourism website has a
webcast.14 I hope Phil sees his shadow
this year and we are enjoying the spring
weather soon.
__________________________
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CONVERSATIONS ON DISCOVERY
By Wesley M. Ayres, Discovery Commissioner

O

ur rules recognize two
methods
for
obtaining
documents
during
the
discovery process—an NRCP 34 request
for production directed to a party, and an
NRCP 45 subpoena directed to a nonparty.
Because an expert witness is not a party,
some federal courts have determined that
parties may, or must, use the subpoena
process to obtain documents from an
opposing party’s retained testifying expert.
For example, in Cadle v. GEICO Ins. Co.,
No. 6:13-cv-1591-Orl-31GJK, 2014 WL
12639859 (M.D. Fla. Aug. 29, 2014), the
court recognized a split of authority on this
subject. But it was persuaded that nothing
in Rule 26 limits the means by which a
party may obtain information from a
testifying expert witness, and found that
the subpoena process was an appropriate
method for obtaining relevant and
discoverable information and materials
from an opposing party’s testifying
expert witness. See id. at *4; cf. Morriss v.
BNSF Ry. Co., No. 8:13CV24, 2014 WL
128393, at *5 n.1 (D. Neb. Jan. 13, 2014)
(recognizing split of authority, and citing
related authorities, but declining to decide
the issue).
Other courts have disagreed with this
conclusion. In Taylor v. Medtronics, Inc.,
861 F.2d 980 (6th Cir. 1988), plaintiffs
relied on an expert’s affidavit in opposing
defendants’ motions for summary
judgment. Defendants then sought that
expert’s deposition, but did not serve him
with a subpoena. Instead, they obtained
orders requiring plaintiffs to provide
available dates for their expert’s deposition.
When plaintiffs failed to comply with
those orders, the court entered an
order striking the expert’s affidavit and
entering summary judgment in favor of
defendants. The Sixth Circuit Court of
Appeals held that the district court did
not abuse its discretion by striking the
affidavit of plaintiffs’ expert witness from
the record as a sanction for the plaintiffs’
failure to make the expert available for
deposition as previously ordered. See id. at
986-88; see also Clabaugh v. BNSF Ry. Co.,
No. 09-CV-144-J, 2010 WL 11601567,

at *1-2 (D. Wyo. Feb. 3, 2010) (finding
that sanctions under Rule 37(d)(1)(A)(i)
were permissible for unexcused failure of
expert to appear for deposition, although
declining to strike plaintiff’s expert on
that basis); cf. Newcomb v. Principal Mut.
Life Ins. Co., No. 1:07cv345, 2008 WL
3539520, at *1-3 (W.D.N.C. Aug. 11,
2008) (party cannot obtain documents
from an opponent’s retained expert
through a subpoena duces tecum because
the rules governing discovery from
experts—Rules 26(b)(4) and 30—do not
authorize it, citing supporting cases).
Nevada appellate courts have not yet
addressed this issue. While the proposition
that a subpoena is needed to obtain
testimony and documents from an expert
is certainly supportable, it raises certain
analytical and practical problems. First,
the purpose of a subpoena is to obtain
jurisdiction over an individual who is not
a named party in the case. See, e.g., Coyne
v. OSF Healthcare Sys., 773 N.E.2d 732,
734 (Ill. App. Ct. 2002) (court acquires
jurisdiction over a person through process,
which can take the form of a summons or
a subpoena); Hooper v. Louisiana Dep’t of
Agric. & Forestry, 960 So. 2d 148, 15253 (La. Ct. App. 2007) (“[a] subpoena,
like a summons, is a jurisdiction-getting
device”); cf. Mona v. Dist. Court, 132
Nev. 719, 729 n.4, 380 P.3d 836, 843
n.4 (2016) (“notice is not a substitute for
service of process,” and “[p]ersonal service
or a legally provided substitute must still
occur in order to obtain jurisdiction over
a party”) (quoting C.H.A. Venture v. G.C.
Wallace Consulting Eng’rs, Inc., 106 Nev.
381, 384, 794 P.2d 707, 709 (1990)).
But a court arguably obtains personal
jurisdiction over an expert witness after
that individual has voluntarily agreed to
act as a retained testifying expert witness in
the case and has been formally designated
as such. See Pope v. City of N.Y., No.
10 Civ. 4118(BSJ)(MHD), 2012 WL
555997, at *1 (S.D.N.Y. Feb. 10, 2012)
(“[a]n expert witness—retained by a party
through private, voluntary agreement—
is ordinarily not the proper object of a
subpoena”); 98 C.J.S. Witnesses § 10,

Westlaw (database updated Dec. 2019)
(same).
Moreover, a party’s retained expert is
not an ordinary, unaffiliated lay witness
(for whom a subpoena is necessary). As
evidenced by NRCP 26(b)(4)(B) and (C),
certain communications between a party’s
retained expert and counsel, and certain
other documents prepared by the retained
expert, are provided qualified protection.
This protection underscores the fact that
a retained expert witness is a member of
the client’s team, and whose role will be to
persuade the jury or the court about the
merits of the client’s position on one or
more issues. Indeed, that expert frequently
will consult with the client’s attorney in
preparing the case and will often receive
information about the client’s litigation
goals and strategies. Service of a subpoena
should not be required for the court
to obtain jurisdiction over that kind of
witness, at least for purposes of discovery
proceedings. Cf. PrecisionFlow Techs., Inc.
v. CVD Equip. Corp., 198 F.R.D. 33, 3738 (N.D.N.Y. 2000) (“sanctions may be
imposed upon a party or its counsel under
Rule 37(d) for the nonappearance of a
witness who is not an officer, director or
managing agent or had been designate as
a representative of a party for any other
purpose if the party assumed responsibility
for the appearance of the witness at the
deposition”), aff’d, 140 F. Supp. 2d 195
(N.D.N.Y. 2001). Notably, California
requires a party to a civil action to produce
an expert for deposition if that party
is served with a deposition notice and
the appropriate expert witness fee. See
Cal. Civ. Proc. Code § 2034.460 (West,
Westlaw through Ch. 870 of 2019 Reg.
Sess.). This demonstrates that California
does not view service of a subpoena as a
jurisdictional prerequisite to taking the
deposition of a party’s retained testifying
expert. Service of a deposition notice
on the party who retained that expert—
and who implicitly agrees to assume
responsibility for the expert’s appearance
at a deposition—is sufficient.
Second, NRCP 45(b)(1) essentially
provides that service of a subpoena
February 2020, Vol. 42, No. 2
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requiring an appearance is not properly
effected unless the statutory daily witness
fee and mileage are provided when the
subpoena is served. But retained testifying
experts are not compensated in that way;
their compensation is governed exclusively
by NRCP 30(h), which provides that a
party must pay the opposing party’s expert
only for the time actually consumed by the
examination. For purposes of conducting a
deposition, the jurisdictional requirement
that the expert be paid statutory fees
makes little sense.
Third, if a party’s retained testifying
expert is located outside of Nevada, a
party seeking that expert’s deposition
could be forced to obtain a deposition
subpoena from a court where the expert
is located. Further, any disputes arising
out of the expert’s refusal to answer
a question—as well as various other
deposition-related problems—would be
addressed by the out-of-state court that
issued the subpoena (and could very well
entail the added expense of hiring out-ofstate counsel to handle the dispute). See
NRCP 37(a)(2) (“[a] motion for an order
to a nonparty must be made in the court
where the discovery is or will be taken”);
see also Uniform Interstate Depositions
and Discovery Act § 6 comment, 13 Pt.
II U.L.A. 55-56 (Supp. 2010) (act, which
applies to Nevada and most other states,
“requires that any application to the
court for a protective order, or to enforce,
quash, or modify a subpoena, or for any
other dispute relating to discovery under
this Act, must comply with the law of the
discovery state”). Put differently, an outof-state court could determine that the
expert may refuse to answer a question
regardless of whether the Nevada court
(where the action is pending) has already
determined that the desired information
is discoverable. This result has little to
commend it as applied to an expert who
has voluntarily agreed to act as a witness in
the Nevada case. Cf. Nguyen v. IBP, Inc.,
162 F.R.D. 675, 681 (D. Kan. 1995) (“[t]
he adverse party should not be placed at
a disadvantage or be deprived of the full
benefits of Rule 26 by the selection of an
expert who cannot or will not make the
required disclosures”). An individual
who has voluntarily agreed to serve as an
expert witness for one side in a Nevada
civil action, and who has thereafter been

4
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formally designated as that side’s retained
testifying expert, has arguably waived any
right to contend that the Nevada court
lacks personal jurisdiction over him or
her for purposes of that action. Discovery
requests pertaining to that expert should
be decided by the Nevada court under
those circumstances.
Fourth, any difficulties concerning
a retained testifying expert’s deposition
should involve the party who retained that
expert. In fact, contact between one party
and an opponent’s expert can raise ethical
issues. See Leavitt v. Siems, 130 Nev. 503,
514, 330 P.3d 1, 8 (2014) (“we conclude
that there is no need to allow ex parte
communication with the opposing party’s
experts absent express consent”); see also
Erickson v. Newmar Corp., 87 F.3d 298,
301-02 (9th Cir. 1996) (“[s]ince existing
rules of civil procedure carefully provide
for limited and controlled discovery of an
opposing party’s expert witnesses, all other
forms of contact are impliedly prohibited”)
(quoting 2 Geoffrey C. Hazard & W.
William Hodes, The Law of Lawyering
§ 3.4:402 (2d ed. Supp. 1994)). Thus,
disputes over the amount of the expert’s fee
or over the breadth of the subpoena should
not be handled via direct communications
between the party seeking discovery and
an opponent’s expert, as typically would
be appropriate for a nonparty served with
a subpoena. If the party seeking discovery
is required to resolve issues pertaining to
the expert’s deposition with the party who
retained that expert, service of a subpoena
becomes a mere formality.

Arguably, the better approach to
obtaining discovery from an expert
would be to recognize that an individual
who has voluntarily agreed to serve as a
retained testifying expert in a Nevada
civil action, and who has been formally
designated as such by a party, has waived
the right to contest the Nevada court’s
personal jurisdiction over that expert as it
pertains to his or her role in the pending
action. It would further recognize that
a party is entitled to take the deposition
of another party’s retained testifying
expert pursuant to NRCP 26(b)(4)
(A). Subsection (A) expressly states that
“[a] party may depose any person who
has been identified as an expert whose
opinions may be presented at trial.”
Based upon this provision, the party

seeking an expert’s deposition should
attempt to arrange the examination
with the party who retained that expert,
rather than serve the expert with a
subpoena. In fact, in the vast majority
of cases, the parties stipulate to expert
depositions. If the parties cannot reach
agreement and require court assistance,
then an appropriate motion may be
filed. Similarly, should a party desire
documents from a retained expert, it
should serve an NRCP 34 request on the
party who retained that expert. See Alper
v. United States, 190 F.R.D. 281, 283
(D. Mass. 2000) (“[g]iven the fact that
Dr. Becker is Defendant’s expert, the
documents which Plaintiff seeks from
him may be considered to be within
Defendant’s control,” so “Rule 34, not
Rule 45, would appear to apply”); see
also Amoco Oil Co. v. Mobil Oil Corp., 90
F. Supp. 2d 958, 961 (N.D. Ill. 2000)
(“expert witnesses are paid for their time
and are within the control of the party
calling them”). The Nevada court could
then resolve any disputes over the expert’s
deposition, including location (e.g., the
expert could be required to travel to
Nevada for the deposition) or the scope
of a request for documents from the
expert. In addition, any disputes arising
during the deposition would be handled
by the Nevada court where the action is

pending and will be tried.

Wes Ayres is the Discovery
Commissioner for the Second
Judicial District Court.
His columns are online and
searchable at wcbar.org.

ACROSS THE LINE
By Brian Hanley, Porter Simon P.C.

Homeowners' Association Can Petition Court to Approve an Amendment to CC&Rs
Without Showing Voter Apathy

W

hile voter apathy is
quite
common
in
many common interest
development
associations
(often
referred to colloquially as homeowners’
associations (HOAs)), one issue that
bucks that trend by engendering
strong opinions and driving member
participation within communities is
short-term (transient) rentals.
The
proliferation of Airbnb, Vrbo, and
similar online platforms has led to an
increase in short-term rentals within
traditional residential settings, which
has exacerbated the divergent views of
those who engage in short-term renting
(either for supplemental income or as
the primary revenue-generating purpose
of owning the property) and those who
would prefer short-term renting be
prohibited.
Hot Topic: Short-Term Rental
Regulations
The battle between pro- and antishort term rental advocates is currently
being fought on many fronts – at
the state level (see, e.g., new AB 670
which voids any CC&R requirement
that either “effectively prohibits or
unreasonably restricts the construction
or use of an accessory dwelling unit or
junior accessory dwelling unit, leaving
unstated whether short-term rental
restrictions would be an unreasonable
restriction on use), the local level
(through zoning code interpretation
or amendments to regulate short-term
rentals), and the HOA level (through
CC&R amendments or adoption of
rules and regulations).
Amending Governing Documents
to Regulate Short-Term Rentals
One minor skirmish in this ongoing
battle was recently resolved in favor
of HOAs by allowing an HOA to
petition the Superior Court to reduce
the approval percentage to amend the
CC&Rs despite the participation of the

vast majority of members in the voting
process.
In Orchard Estate Homes, Inc. v. The
Orchard Homeowner Alliance (2019) 32
Cal.App.5th 471, the HOA first adopted
rules and regulations prohibiting shortterm rentals. From the HOA’s point of
view, this is a logical first step as rules
and regulations can be adopted by the
Board with member input, but without
member approval. The rules and
regulations must be within the authority
of the Board, not in conflict with the
CC&Rs, adopted in good faith and in
accordance with certain procedures, and
reasonable.
However, an HOA member
successfully challenged the rules
and regulations, arguing they were
unenforceable as an invalid amendment
to the CC&Rs. The court’s opinion
does not explore why the HOA’s rules
and regulations were held invalid,
though it is likely they were found to
be in conflict with the CC&Rs at this
particular development as opposed to a
holding disallowing regulation of shortterm rentals by rule and regulation. The
HOA lost the first encounter.
Therefore, because the HOA was
unable to prohibit short-term rentals
by rule, the HOA moved on to a new
strategy – an election to amend the
CC&Rs to prohibit short-term rentals.
The HOA sent ballots to all 93 of its
members and conducted the election
in compliance with the Davis-Stirling
Common
Interest
Development
Act (e.g., secret ballot voting). The
membership was decidedly not apathetic
with 85 members voting, with 58 votes
in favor (62% of the overall membership
in favor). This vote, however, did not
meet the threshold required to amend
the CC&Rs, which required 67% of the
overall membership (63 members) to
vote in favor of a CC&R amendment.

The HOA was five votes short and lost
the second encounter.
Elements of Petition to Reduce
the Member Approval Requirements
to Amend the CC&Rs
If at first you do not succeed, try
and try again. The HOA did not take
this setback lying down, petitioning
the Superior Court under Civil Code
section 4275 to reduce the percentage
of affirmative votes required to amend
the CC&Rs. The Orchard Homeowner
Alliance (Alliance), a group of owners
who purchased units for short-term
vacation rentals, opposed the petition.
Civil Code section 4275(c) grants
discretion to the court to approve such
a petition if the court finds all of the
following:
(1) The petitioner has given
not less than 15 days' written
notice of the court hearing to
all members of the association,
to any mortgagee of a mortgage
or beneficiary of a deed of trust
who is entitled to notice under
the terms of the declaration, and
to the city, county, or city and
county in which the common
interest development is located
that is entitled to notice under
the terms of the declaration.
(2) Balloting on the proposed
amendment was conducted in
accordance with the governing
documents, this act, and any
other applicable law.
(3) A reasonably diligent effort
was made to permit all eligible
members to vote on the proposed
amendment.
(4) Members having more than
50 percent of the votes, in a single
class voting structure, voted in
favor of the amendment. In a
Continued on page 6
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voting structure with more than
one class, where the declaration
requires a majority of more than
one class to vote in favor of the
amendment, members having
more than 50 percent of the
votes of each class required by the
declaration to vote in favor of the
amendment voted in favor of the
amendment.
(5) The amendment is reasonable.
(6) Granting the petition is not
improper for any reason stated in
subdivision (e).
The Alliance argued that the HOA
failed to show the CC&R amendment
vote failed because of voter apathy,
relying on prior cases that had mentioned
voter apathy in their analysis. The HOA
argued apathy is not mentioned in the
statutory language and, thus, is not a
necessary element of their petition.
Holding – HOAs Need Not Plead or
Prove Voter Apathy in a Petition
The court rejected the Alliance’s
argument, finding that references to
“voter apathy” in those cases were dicta
and were not necessary to reach those
decisions. As explained by the court and
harkening back to the first year of law

6
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school with some Latin for good measure,
the “doctrine of precedent, or stare
decisis, extends only to the ratio decidendi
of a decision, not to supplementary or
explanatory comments which might be
included in an opinion.”
Thus, the court read the statute
strictly and in accordance with its plain
meaning, finding that the only elements
that the trial court must find are those
detailed in section 4275 as follows:
[1] that adequate notice was given;
[2] that balloting on the proposed
amendment was conducted in accordance
with the governing documents as well
as the provisions of the Davis-Stirling
Common Interest Development Act
(Civ. Code, § 4000 et seq.);
[3] a reasonably diligent effort was
made to permit all eligible members to
vote on the proposed amendment;
[4] members having more than 50
percent of the votes voted in favor of
the amendment; the amendment is
reasonable; and
[5] granting the petition is not
improper.
Therefore, the court concluded that
the HOA “was not required to plead
and prove voter apathy under the plain

language of Civil Code section 4275,
and we are not empowered to insert
what a legislative body has omitted from
its enactments.” This is consistent with
other recent cases involving the DavisStirling Common Interest Development
Act that we have summarized in past
editions of Across the Line; courts often
interpret this statutory language strictly
and according to the plain language,
though many of the past rulings cut
against HOAs that did not strictly
follow the statutes (e.g., in collections,
recording liens, etc.).
For Now -- HOAs Need Not Show
Voter Apathy in Their Petitions
Therefore, after several setbacks
along the way, this HOA ultimately
prevailed at the appellate level, securing
court approval to amend the CC&Rs to
prohibit short-term rentals. However,
much like the debate over short-term
rentals currently occurring throughout
the nation, the battle continues; on
June 19, 2019, the California Supreme
Court granted review in the case but did
not depublish the case. The California
Supreme Court’s review is limited to the
following issue: “When a trial court rules
on a petition to reduce the votes required

to pass an amendment to a homeowners'
association’s covenants, conditions, and
restrictions, what, if any, role should
voter non-participation play in the
court’s decision?” The Supreme Court
has the last word on whether a court has
the power to approve an amendment to
CC&Rs under section 4275 where the
failure to achieve the approval threshold
is not due to voter apathy.
If the Supreme Court desires to
overturn the decision, it could interpret
the fifth factor – whether granting the
petition is improper – broadly to find it
improper to grant the petition when the
failure to meet the approval threshold is
not due to lack of voter turnout. This
rule would elevate the plain language
of the CC&Rs (setting forth a higher
approval threshold) over the statutory
authority of the court. Or, the Supreme
Court could reinforce the plain reading
of statutory language as is consistent
with Davis-Stirling case law generally,
allowing the court to grant the petition
where it would not be improper.
Whatever the result, it will be interesting

to see how the Supreme Court weighs in
on this interesting Davis-Stirling issue.
While this case’s holding still stands,
it could have an important impact
outside of the controversial short-term
rental issue as it would allow HOAs to
amend their CC&Rs with more than
50% of the vote even in situations where
the CC&Rs require a higher approval
percentage and there is strong voter
turnout. As a general matter, having the
flexibility to amend and modernize old
CC&Rs is a good thing. The California
Supreme Court will soon weigh in
on whether the court’s authority and
discretion is limited to situations
where there is demonstrated voter nonparticipation.
This article is for informational purposes only
and not for the purpose of providing legal advice.
This article contains the personal views and opinions
of the author only as to California law, and does not
necessarily reflect those of the Washoe County Bar
Association or the Porter Simon law firm.  The
author makes no claims, promises or guarantees
about the accuracy, completeness, or adequacy of the
contents of this article and expressly disclaims liability
for any errors and omissions in this publication.     
Brian C. Hanley is an attorney practicing in

California and Nevada, and is
a principal in the Porter Simon
law firm located in Truckee,
with offices in Reno and Tahoe
City. He practices primarily
in the areas of real estate,
business, estate planning and
homeowners’ associations. Brian
may be reached at hanley@portersimon.com or at
the firm’s web site www.portersimon.com.
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(2015) 235 Cal.App.4th 466, 470 [approving a
“rule stating that the minimum rental period is
seven days”].
3
Subsection (e) addresses different classes of
membership, declarant rights and mortgagee
rights which are not relevant to the HOA’s petition
and are often not relevant to most HOAs.
4
See, e.g., Mission Shores Assn. v. Pheil (2008) 166
Cal.App.4th 789, 794–795 [“The purpose of [the
statute] is to provide homeowners associations
with the ‘ability to amend [their] governing
documents when, because of voter apathy or
other reasons, important amendments cannot be
approved by the normal procedures authorized by
the declaration.’”].
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APPELLATE BRIEFS
By Adam Hosmer-Henner, McDonald Carano

Faultless Reversal

I

n an article reviewing empirical
research on judicial decisions,
the authors addressed whether
“aversion to reversal can produce
undesirable, strategic effects on judicial
decisions.” Rachlinski, Jeffrey J. and
Wistrich, Andrew J., Judging the
Judiciary by the Numbers: Empirical
Research on Judges, 13 Annual Review
of Law and Social Science (2017).
Noting the low rates of appellate
reversal throughout the federal courts
(“approximately 15% of appealed
cases are reversed”), the article’s
literature review identified studies
that “support[ed] the conclusion that
avoiding reversal matters to judges.” Id.
at 10. Such reversal aversion could be
caused by “embarrass[ment] by reversal
or irritat[ion] by the extra work resulting
from a remand.” Id. at 10. One recent
reversal by the Nevada Supreme Court
should not cause the trial judge any
embarrassment though, as the Court
itself took responsibility for the error
leading to reversal. Reif by & through Reif
v. Aries Consultants, Inc., 135 Nev. Adv.
Op. 51, 449 P.3d 1253 (Oct. 10, 2019).
NRS
11.258(1)
and
(3)
provide that, for actions involving
nonresidential construction against
design professionals, “the attorney for
the complainant shall file an affidavit
[with the attached expert report] with
the court concurrently with the service
of the first pleading in the action.” If
the requirements of NRS 11.258 are
not met, NRS 11.259(1) mandates that
the district court “shall dismiss” the
action. Reif, 449 P.3d at 1255. In Reif,
the Court reversed an order of dismissal
and clarified that in nonresidential
construction malpractice actions, a
“pleading is void ab initio under NRS
11.258(1) only where the pleading is
served without a concurrent filing of the
required attorney affidavit and expert
report, not where the pleading is merely
filed.” Id. at 1255.
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While Reif was technically a reversal,
it was as near to a faultless reversal as
possible. In Reif, the initial complaint
was filed without an attorney affidavit
and expert report. Id. at 1254. The
following day, an amended complaint
was filed with the required affidavit
and report. Id. The amended complaint
was then served, together with the
supporting documents, while the initial
complaint was never served. Id. The
district court dismissed the complaint
finding that the action was filed without
the attorney affidavit and expert report.
Id. at 1255.
The district court, however, had
relied directly and precisely on a
statement in a prior case Otak Nevada,
LLC v. Eighth Judicial District Court,
127 Nev. 593, 599, 260 P.3d 408, 412
(2011): “a pleading filed under NRS
11.258 without the required affidavit
and expert report is void ab initio.”
(emphasis added). The Court in Reif
acknowledged that Otak had incorrectly
used the word “filed” instead of “served”
and admitted that this statement was
inconsistent with the plain language
of the statute. Reif, 449 P.3d at 1255
(stating that “in one sentence” in Otak,
“we incorrectly stated” that NRS 11.258
related to the filing of a pleading rather
than the service of the pleading). The
Court did not so much as overturn the
precedent of Otak or reach a different
result, it simply recognized that the
wrong word was used imprecisely in the
prior decision.
In Otak, a third-party complaint
was filed without an attorney affidavit
or expert report. 127 Nev. at 596. That
pleading was also served prior to the
affidavit or report being attached to the
initial or amended pleading. Accordingly,
any distinction in NRS 11.258 between
a pleading that was served and one that
was filed was immaterial for the purposes
of the Otak decision. In fact, Otak
repeatedly used the correct language that

was subsequently ratified in Reif. Otak,
127 Nev. at 595 (holding that because
the “initial pleadings served . . . did
not include the attorney affidavit and
expert report” they were void ab initio);
Id. at 598 (holding that automatic
dismissal is mandatory “if the pleading
is served without the complaining party
concurrently filing the required affidavit
and report”).
In this relatively strange set of cases,
the Otak decision reached a consistent
and correct result according to Reif,
the Reif decision reached a consistent
and correct result according to Otak,
but the lower court’s decision in Reif
required reversal because it relied upon
an inaccurate statement of dicta in
Otak. Although the lower court may
have extra work to do resulting from
remand, this is one situation where the
theory of reversal aversion is inapt as
the lower court faithfully followed the
Nevada Supreme Court’s precedent and
the Nevada Supreme Court issued a mea
culpa rather than a criticism of the lower
court ruling.
Adam Hosmer-Henner is a
partner at McDonald Carano
and practices primarily in the
areas of commercial litigation
and appellate law. He regularly
handles appeals and writ
proceedings at the Nevada
Supreme Court and the United
States Court of Appeals for the Ninth Circuit.
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FAMILY L AW
By Alexander Morey, Silverman Kattelman Springgate, Chtd.

New Year, Old Issue "First master the fundamentals." --- Larry Bird
It is easy to lose the forest for the trees
in family law litigation, at least it is for me.
So, for my first article of 2020, I want to
return to one of the fundamentals of family
law: characterization. Characterization
in Nevada family law is the process
of determining whether an asset (or
debt) owned by a party to a marriage is
separate or community property, that is
to determine the “character” of the asset.
This article discusses one particular rule
in characterization, inception of title, the
rule determining the initial character of
property based on its date of acquisition
and its effect of the burden of proof in a
family law case.
Separate property is property owned
by a spouse at the time of marriage,
inheritances, gifts to one spouse alone,
and some portions of personal injury
awards, together with the rents, issues,

and profits of that property. NRS
123.130. Community property is all
other property acquired during the
marriage. NRS 123.220. (There are,
of course, nuances.) Conspicuously,
neither of these definitions explain how
to deal with property owned at the time
of divorce in the absence of evidence. As
a matter of course, property held at the
end of a marriage is treated as community
property absent evidence to the contrary.
This operative is the inverse of the nearly
100-year-old rule on separate property:
“Moreover, the right of the
spouses in their separate property
is as sacred as is the right in their
community property, and when
it is once made to appear that
property was once of a separate
character, it will be presumed
that it maintains that character

until some direct evidence to the
contrary is made to appear.”
Barrett v. Franke, 46 Nev. 170, 176, 208
P. 435, 437 (1922) (quoting Guye v.
Guye, 115 P. 731 (Wash. 1911)).
How does this interplay with the
inception of title doctrine? Unlike
property acquired during marriage
which is presumed to be community
property absent clear and convincing
proof to the contrary, Lake v. Lake, 18
Nev. 361, 384-85, 4 P. 711, 723-24
(1884), property shown to have been
acquired before marriage is entitled to its
own presumption of separateness: “when
it is once made to appear that property
was once of a separate character, it will
be presumed that it maintains that
character until some direct evidence to
the contrary is made to appear.” Arguably,
because the right to separate property “is
as sacred as is the right to” community
property, clear and convincing evidence
is required to overcome the presumption
of separateness. Cf. Lake, 18 Nev. at
384-85, 4 P. at 723-24.
Although there are complications--the doctrines of transmutation and the
shifting burdens created by commingling
and the management of property as
well as the impact of fiduciary duties
between spouses can all affect who
must prove what---starting with the
fundamentals, the inception of title,
organizes proof in a family law case, may
turn a motion for summary judgment,
and may determine what evidence may
be presented in rebuttal. Besides, in
the words of my senior partner, Gary
Silverman, “if you’re explaining, you’re
losing”; understanding the inception of
title doctrine can force your opponent
to explain.
Alexander Morey served as
the Honorable Judge Deborah
Schumacher’s law clerk from 2008
through 2010 before entering
private practice with Silverman,
Kattelman, Springgate Chtd.
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LAW CLERK CORNER
By Samantha Edmondo, Law Clerk, Second Judicial District Court
“That darn Facebook!” my Nonna
admonishes for the millionth time, as
she watches another news story involving
the social media site. She then launches
into a rant in her heavy Italian accent,
starting with how the whole world can
see what’s on there and ending with
how people post their entire lives on the
site but simultaneously complain about
people getting into their business.
She concludes by telling me not to
say anything on my profile. I assure
her that I hardly ever post anything
on my social media profiles, my cell
phone dangling in my hand. This phone
contains so much information; contact
information, my social media apps,
my calendar, banking apps, a GPS app
with information about where I’ve been,
emails, text messages, call logs, and old
voicemails. With this device, the whole
world is at my fingertips. Simultaneously,
my entire world can now be contained
in the palm of my hand.
Our cell phones and social media
contain a wealth of information; that
information may be helpful when it
comes to solving a crime, but obtaining
that information is pushing the
parameters of the Fourth Amendment.
Courts are left with the task of deciding
where new technology fits in with the
law.
At the root of this issue is the
expectation of privacy we have regarding
our social media profiles. There is a
constitutionally protected reasonable
expectation of privacy when a person
has a subjective expectation of privacy
and that expectation is one that society
recognizes as reasonable. There is no
reasonable expectation of privacy in
information that a person disseminates
to the public.
The United States Supreme Court
has held that a search warrant is generally
required to search a cell phone. Further,
the police must obtain a search warrant
before acquiring cell phone location data
from cell phone service providers. The

Supreme Court has yet to issue a ruling
on whether a separate search warrant is
required to search social media or data
from social media apps.
Courts have recognized that people
have a reasonable expectation of privacy
in the content of electronic information
stored on their cell phones. As applied
to social media, some courts have
interpreted this to mean that whether
the police need a search warrant to view
a person’s social media profile depends
on the level of that person’s privacy
settings. If a person had their profile set
to “public,” the police would not need
a warrant because that person did not
have a reasonable expectation of privacy.
However, if a profile has stricter privacy
settings, there would be a reasonable
expectation of privacy and a warrant
would be required to view that profile.
For example, if my friend has a
public profile, what she posts to her
timeline can be seen by anyone. Because
my friend put information out into the
public sphere, the law says she has no
reasonable expectation of privacy in that
content. If my friend with the public
profile commits a crime, the police can
look through her social media profile
without a warrant. Can the police,
without a warrant, search the profiles of
people they find from her friend’s list?
Is my friend’s expectation of privacy
in her social media profiles different
depending on whether the police are
using a computer or the app on her
phone to look at them? Do the police
need separate warrants for cell phones
and social media profiles, or will one
warrant suffice when the cell phone has
the apps on it?
If my friend’s profile settings allow
only the people she adds as friends
to see her timeline, a search warrant
would be required. She has a reasonable
expectation of privacy in the content she
posts to her timeline because she is not
putting that information into the public
sphere. If she has the apps on her phone,

is her expectation of privacy in the apps
higher than it would be if her profile
was public? Right now, there are more
questions than there are firm answers.
Social media and the Fourth
Amendment create a legal rabbit hole
that our courts will be dealing with
for years to come. The courts will have
to strike a balance between individual
privacy rights and government interests
in searching social media. In the
meantime, I’ll be double checking my
privacy settings on “that darn Facebook.”
___________________________
1
“Nonna” is Italian for grandmother.
2
United States v. Katz, 389 U.S. 347, 361 (1967).
3
Id. at 351.
4
Riley v. California, 573 U.S. 373 (2014).
5
Carpenter v. United States, 138 S. Ct. 2206, 2221
(2018)
6
United States v. Lustig, 3 F. Supp. 3d 808, 817
(Southern District Court of California, 2014)
7
United States v. Meregildo, 883 F. Supp. 2d 523,
525 (New York Southern District Court, 2012).

Samantha Edmondo was born and raised
in Reno, Nevada. She attended
Saint Mary’s College of
California for her bachelor’s
degree, and the Michigan State
University College of Law
for law school. She passed the
July 2019 Bar Exam and is
looking forward to being home
and building her career here
in Northern Nevada. Samantha is currently
clerking for the Hon. Connie J. Steinheimer. In
her spare time, Samantha enjoys yoga, reading,
and visiting with her friends and family.

DUES RENEWAL
REMINDER
This will be your final copy of
the Writ if you haven't renewed
your dues. If you need a copy
of your statement, please call
us at 786-4494 or email
gina@wcbar.org
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lAW LIBRARY / PRO BONO CORNER
Lawyer in the Library:
A Look Back at 2019
Through the hard work and
commitment of our volunteer attorneys,
the Lawyer in the Library program is
pleased to announce that we were able
to assist 1,358 patrons in 2019. This is a
steady increase from 2018. We continue
to expand our services so more patrons
can be accommodated. The Law Library
strives to have at least two volunteer
attorneys present for each program in
an effort to maximize the number of
patrons we can assist each night. We
find that when we achieve this goal, it
is less likely that we will have to turn
away patrons in need. This past year,
we were able to turn away fewer patrons
for general law and probate law than in
previous years.
Our family law program served
746 patrons.
The most common
questions patrons had involved child
custody/visitation, divorce/annulment/
separation, guardianships of children
or adults, adoptions and termination
of parental rights. Our general law
attorneys saw 507 patrons. The most
common questions patrons had involved
landlord-tenant issues, civil complaints/
petitions, criminal law, and real estate
and foreclosure issues. Our probate
law program, a once-monthly event,
assisted 105 patrons with issues such as
general administration, trusts, affidavits
of entitlement for estate, and changing
wills. Assistance in the probate area is
of such critical significance that the Law
Library saw patrons travel from other
states to seek assistance.
The new Legal Awareness Workshop
(LAW), a sister program of Lawyer in
the Library, began midway through
the year and saw great results. This
program is a partnership with the Eddy
House and focuses on issues affecting
homeless youth. An average of 12
teens attended each month, and asked a
variety of questions including questions
about domestic violence, tenants’ rights,
squatters’ rights, pleading insanity,
identity theft, bicycle laws, service
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animals, discrimination in the work
place, open carry and concealed carry
laws, Miranda rights, and many more.
We continue to see an increased need
for legal aid programs in our community
and the Law Library is proud to be able
to offer these valuable resources. We are
incredibly grateful for the volunteers
who helped make 2019 such a successful
year and we are always looking for more
volunteers.
Please contact Emily Reed at Emily.
Reed@washoecourts.us or (775) 3256625 for information on how you can
become involved in either the Lawyer
in the Library program or the LAW
program.
January Lawyer in the Library & LAW
Volunteers
Thank you to all our January Lawyer
in the Library and LAW volunteers!
Volunteers in bold have volunteered
more than once this year.
Michael Alonso
Danielle Christensen
Travis Clark
Richard Cornell
Kendra Jepsen
Kevin Karp
Colton Loretz
Luke Molleck
Sarah Molleck
Aaron Richter
Michael Roth
Kevin Ryan
Brian Saeman
Gary Silverman
John White
Zachary Young

Nevada Legal Services
Took a pro bono case * indicated
multiple
*Sarah Carrasco
MaryBeth Gardner
John Keuscher
Michael Lehners
Sean Patterson
Eric Stovall
*Rodney Sumpter  
Volunteered for an ask a lawyer or
seminar:
Norman Allen
Tory Allen
Robert Angres
Elizabeth Beyer
Robert Cerceo
Melissa Exline
MaryBeth Gardner
Gary Manson
Greg Morrison
Jonathan Shipman
Rodney Sumpter
Richard Yien

STOP THE BLEEDING
Local MEDIATION SERVICES at a Reasonable Rate

 AAA Trained Mediator.
 40 Years of experience in Commercial
Litigation and Employment Litigation with
numerous Jury Trials and hundreds of
Judge Trials representing both Plaintiffs
and Defendants.
 Has conducted over 40 mediations as a
mediator, both public and private, and has
participated in over 50 mediations as an
attorney for a party.
If you would like to see if you can resolve your
dispute at a reasonable cost, please give me a
call:
Dan C. Bowen
BOWEN LAW
5595 Kietzke, # 114, Reno, NV 89511
(775) 323-8678

COURTS
Second Judicial District Court Jury Verdicts for 2019

SAVE THE DATE
2020 District Court Conference
The 2020 District Court Conference
hosted by the Nevada Federal Court
will be held in Reno on May 19, 2020.
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See wcbar.org/events for details and registration
FEBRUARY

5

Douglas-Carson Legal Professionals
meet for lunch and CLE at noon at Red’s
Old 395 Grill, Carson City. Speakers
are announced on website www.
douglascarsonlegalprof.org.

7

Congratulations to our newest associate,
Tim Summers,
Former Clerk to Nevada Supreme Court
Justice James W. Hardesty and
District Court Judge Brent Adams

WCBA Annual DUI update with
Larry and Karena Dunn. 12:30 p.m. to
4:45 p.m., 4 Hours CLE Credit, Bruce R.
Thompson Federal Courthouse. Register at
www.wcbar.org/events.

12

WCBA Luncheon, 12 noon,
Harrah’s, Chief Judge Scott Freeman will
present the State of the District Court for
1 hour CLE credit. Register at www.wcbar.
org/events.

19

Northern Nevada Women
Lawyers Association presents The Art of
Settlement Conferences (Ethics), 12:00 to
1:00 p.m.. Presented by Judge Drakulich
and Senior Judge Schumacher about the
changes and goals of criminal and civil
settlement conferences, how to make the
most out of your settlement conference,
and the ethical concerns of disclosing
confidential information. Lunch provided
by The Cheese Board and served at 11:45
a.m. 1 Ethics credit pending. Please RSVP
by February 13 at nnwla.com/events.html.

Attorneys and Counselors at Law
Est. 1918

More than a century of Nevada law practice.
Sierra Plaza | 6100 Neil Road, Suite 500 | Reno, Nevada 89511-1159 | 775.688.3000

28

Regional Mock Trial Competition.
Scoring judges needed. Trials scheduled for
8:30 a.m., 10:30 a.m., and 2:00 p.m. Please
email gina@wcbar.org to volunteer.

28

Nevada Legal Services, free CLE,
Incorporating Non-Profits, 2 CLE Credits,
12:00 p.m. at 204 Marsh Ave., #201, Reno.
Join Stephanie Little, Esq. as she discusses
the state and federal laws governing the
formation and operation of nonprofit
organizations. Please visit nlslaw.net/probono/events for more information.
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change service requested

Classifieds
Please visit www.wcbar.org/classifieds for full job descriptions & deadlines.
EMPLOYMENT
WASHOE LEGAL SERVICES (WLS)
is seeking an Executive Director to lead
and maintain WLS’s high quality and
effective legal aid services consistent with
the organization’s mission. If you wish to
apply for the position, please send a cover
letter, resume and reference list to board@
washoelegalservices.org. All applications
must be received on or before February 27,
2020. Please click for full job description.
NEVADA LEGAL SERVICES has two
openings; one is within their Indian Law
Program, click for details, and the other is
as a staff attorney in the Reno office. Please
visit www.wcbar.org/classified-ads.
MINDEN LAW FIRM - Seeking
experienced qualified Part-Time Legal
Assistant/Office Administrator for Minden
law firm. An ideal candidate is reliable,
energetic, a team player and proficient in
Word, Excel and Outlook. Send resume
and salary requirements to Tammy@
mindenlawyers.com
THE UNIVERSITY OF NEVADA, RENO,
seeks applicants for an Assistant General
Counsel that reports administratively
to the General Counsel. The Assistant
General Counsel litigates on behalf of
UNR in consultation with the General
Counsel and assists the General Counsel in
planning, organizing, and guiding UNR’s
legal activities. Please visit www.wcbar.org/
classified-ads.
FULL-TIME STAFF ATTORNEY —
Washoe Legal Services (WLS) is seeking
a staff attorney for its adult guardianship
program. Experience is preferred, but WLS
is willing to train the right applicant. For full
details, please visit www.wcbar.org/classifiedads.
ALLIANCE TRUST COMPANY OF
NEVADA (ATC) has a full-time opening
for a Trust Officer. The ATC Trust Officer is
responsible for the coordination of services
and administration of trust relationships,

including living and testamentary trusts,
probate, guardianships and investment
advisory.
Bachelor’s degree required,
preferably in finance or accounting;
Professional license welcome (CTFA, CFP,
CPA). Minimum of 2 years of demonstrated
experience in client or account services role,
or legal/law firm experience in the areas of
estate planning, and/or trust administration/
probate; Demonstrated understanding
of financial markets and investment
theory preferred. Fluency in Spanish
is a plus. Send resumes to mstewart@
alliancetrustcompany.com.
ALLIANCE TRUST COMPANY OF
NEVADA (ATC) has a full-time opening
for a Trust Administrator. The ATC Trust
Administrator supports the Trust Officer in the
coordination of services and administration
of trust relationships, including living and
testamentary trusts, probate, guardianships
and investment advisory. Bachelor’s degree
required, preferably in finance or accounting,
with a minimum of 1 year of demonstrated
experience in client or account services role,
or legal experience in estate planning or trusts/
estates. Fluency in Spanish is a plus. Send
resumes to mstewart@alliancetrustcompany.com.
RENO PERSONAL INJURY LITIGATION
FIRM is seeking to hire an attorney with 1-7
years experience. Please call Casey @ (775)
333-7555.
SMALL LOCAL LAW FIRM, focused on
Family Law and Civil Litigation, has an
immediate need for a full-time Attorney.
Our law firm is looking an attorney with
1-5 years of experience, strong research and
writing skills, Family Law experience is a
plus. Inquiries are confidential. Salary will
be discussed and will be based on experience.
We offer competitive benefits including
medical, dental and vision and 401(k).
Interested parties should submit a coverletter, resume and writing samples via email
only to renofamilylawfirm@gmail.com .
PART-TIME PARALEGAL wanted. Must
be able to multitask and must be detail

oriented. Family Law and Civil Litigation
Experience required. This position works
directly with the attorneys. Duties include
court filings, document preparation,
file review, file preparation, discovery
preparation, and case monitoring. This is a
PART-TIME position. Candidate must have
excellent communication, organizational
and computer skills. Be able to understand
the importance of deadlines and be able
to accomplish goals working individually
within a team environment. This is an
hourly position (DOE). Email resume only
to renofamilylawfirm@gmail.com
LY O N
COUNTY
DISTRICT
ATTORNEY ’S OFFICE is accepting
applications for two open positions: Deputy
District Attorney andd Deputy District
Attorney - Civil. Salary DOE $83,576.27 $119,394.91 EE PERS. To view complete
job descriptions and to apply, visit www.lyoncounty.org/jobs
VOLUNTEER ATTORNEYS for RURAL
NEVADA (VARN) IMMIGRATION
STAFF ATTORNEY & STAFF ATTORNEY
NEEDED. More information can be found
at www.varn.org. Please send resume and
cover letter to VARN c/o Julie Bobzien, 904
N. Nevada St., Carson City, NV 89703, fax
(775) 883-7211 or email, jbobzien@varn.org.

SERVICES
LEGAL RESEARCH & WRITING  20+
years experience at the Nevada Supreme
Court, now available on a freelance basis
for research and writing projects. Briefs,
petitions, motions, etc. tlindeman@
appellatesolution.com 775-297-4877.
EXPERIENCED PARALEGAL (25+ years)
– available on a contractual basis. Multiple
practice/jurisdictional areas. Please contact
Renee at (775) 954-8473

