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2018/19 Bar Directory Arriving Soon
For the first time, WCBA ran a
photo contest for the directory cover.
The winning photo of the Truckee River
with the Mills B. Lane Justice Center
in the backround, was shot by WCBA
member, Henry Egghart. We would
also like to thank Craig Franden, Treva
Hearne, Melissa Paschal, Hannah Pence,
and Jim Richardson, who also submitted
amazing photos.
WCBA is greatful to Reno Carson
Messenger Service for taking on
the huge task of delivering the bar
directories. Please be patient as over
2,000 directories are delivered in the
next couple of weeks.

Cover photo by Henry Egghart, Esq.
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I

am honored and proud to be the
newest President of the Washoe
County Bar Association and to
highlight some of the things WCBA
has to offer. As a member you are no
doubt aware of the wonderful benefits of
WCBA membership but as a refresher,
or as enticement to any of you who may
be reading this that are not yet members,
I’ve made a top ten list.
You are in the Know. Information
such as legislative updates; rule
changes; job announcements; pro bono
opportunities; and more, is disseminated
through the WCBA. This makes WCBA
an essential resource that can help you
and your practice.
Education. CLE’s are routinely
offered and are economically priced or
included with the price of lunch. You
have to eat anyway, so get some CLE
while you’re at it.
Dedication to Your Profession:
When you make the effort to be involved
with the WCBA, you are demonstrating
your commitment to the profession and
its betterment. WCBA’s members are
the movers and shakers who formulate
the professional culture in which we
work.
Leadership Opportunities: Through
board and committee positions you
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can hone your skills at governance,
management, and consensus building.
You can have a direct impact on the
legal community and its improvement
through a personal commitment to
sustaining and supporting the WCBA
and its objectives.
Networking: We as attorneys are
each other’s greatest resources be it
legal issues, form sharing, referrals,
professional support, and more. If
you’re networking, you’re a step ahead in
any direction you may need to go.
Self-Promotion: Every day of your
career you are marketing yourself. Being
a member of the WCBA allows you to
get out and get to know your peers and
to let them know your practice area
and your availability. It’s economical
marketing at its finest.
Collegiality/Support:
We have
similar experiences by virtue of sharing
a profession. Meeting regularly with
colleagues reminds you that you’re not
in this alone. We’ve all had similar
experiences and can benefit from sharing
them, passing on what we’ve learned,
or just sympathizing with a tough day
or the constant struggle of work/life
balance.
Get to Know Your Judiciary: We are
extremely fortunate to have accessibility
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to our judiciary. Take advantage. Come
meet them and get to know their
courtroom do’s and don’ts. You can also
attend a candidates’ forum; speaking
of which, WCBA will have a candidate
forum on October 10, 2018, for the
contested Nevada Supreme Court races.
Please mark your calendar.
Publications and Other Benefits:
Have a question about discovery?
Mediation? Family law? Specialty
Courts? You can probably find the answer
in an issue of the Writ, which you can
search through the WCBA website. The
WCBA also publishes “Now that You
Are 18 A Survival Guide,” “Seniors and
the Law a Guide for Aging Nevadans,”
and the “Middle School Survival Guide
for Students, Parents, and Teachers.” The
WCBA also offers member discounts for
several local businesses.
Stay Inspired: I guarantee you that
the majority of the best lawyers you
know have been active in the WCBA.
The support of our profession through
WCBA membership is inspiring. Did
you know, for example, that WCBA
supports Mock Trial and the Legal
Technology Fund? There is strength in
numbers and collectively we get things
done!
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CONVERSATIONS ON DISCOVERY
By Wesley M. Ayres, Discovery Commissioner

Privileges relating to confidential
communications, such as those
between attorney and client, shield
the confidentiality of communications
within special relationships. See Diaz
v. Dist. Court, 116 Nev. 88, 98, 993
P.2d 50, 57 (2000). They are justified
by the public’s interest in encouraging
socially useful communications and by
certain notions of legitimate privacy
expectations. See id. For example,
with the attorney-client privilege,
confidentiality is viewed as necessary to
foster the openness between attorney and
client so that the attorney can provide
the most well-informed legal advice to
the client. See, e.g., Mohawk Indus., Inc.
v. Carpenter, 558 U.S. 100, 108 (2009)
(“[b]y assuring confidentiality, the
privilege encourages clients to make ‘full
and frank’ disclosures to their attorneys,
who are then better able to provide candid
advice and effective representation”).
In fact, confidentiality is an essential
requirement for application of the
attorney-client privilege in Nevada. See
NRS 49.095 (2017) (stating that a
client has a privilege to refuse to disclose
“confidential communications”); see also
id. 49.055 (definition of “confidential”).
Thus, disclosure of an otherwise
confidential communication to third
persons presumptively results in a waiver
of protection. See In re Grand Jury
Subpoenas Duces Tecum, 798 F.2d 32, 34
(2d Cir. 1986); Guiffre v. Maxwell, 15
Civ. 7433 (RWS), 2016 WL 1756918,
at *6 (S.D.N.Y. May 2, 2016); see also
Wardleigh v. Dist. Court, 111 Nev.
345, 353, 891 P.2d 1180, 1185 (1995)
(presence of unrepresented homeowners
and guests at homeowners association
board meetings “demonstrates that
these meetings were not intended to be
confidential”).
The origins of the work-product
doctrine are different than those
underlying the attorney-client privilege;
nevertheless, confidentiality remains an

important consideration in determining
whether work product is entitled to
protection. See, e.g., Chevron Corp.
v. Donziger, No. 11 Civ. 0691(LAK),
2013 WL 3294820, at *1 (S.D.N.Y.
June 28, 2013) (“it is important to
bear in mind that the work product
doctrine protects the confidentiality of
documents and other materials prepared
in anticipation of litigation except in
limited circumstances”). As explained
in Hickman v. Taylor, 329 U.S. 495
(1947), the doctrine exists primarily to
enable attorneys to retain an appropriate
degree of privacy in the preparation of
a case. See id. at 510-11; see also Wynn
Resorts, Ltd. v. Dist. Court, 133 Nev.
Adv. Op. 52, at 15, 399 P.3d 334, 347
(2017) (“[a]t its core, the work-product
doctrine shelters the mental processes of
the attorney, providing a privileged area
within which he can analyze and prepare
his client’s case”) (quoting United States
v. Nobles, 422 U.S. 225, 238 (1975)).
“Were such materials open to opposing
counsel on mere demand, much of what
is now put down in writing would remain
unwritten.” Hickman, 329 U.S. at 511.
But the need to protect that privacy
arguably is lost when work product is
disclosed to certain individuals. This
issue was recently addressed by the
Nevada Supreme Court in Cotter v. Dist.
Court, 134 Nev. Adv. Op. 32, 416 P.3d
228 (2018).
Cotter arose out of the termination
of a corporation’s chief executive officer
and chairman of its board of directors.
Cotter filed a complaint for breach of
fiduciary duties against members of the
corporation’s board of directors. Two
months later, several other shareholders
of the corporation filed a derivative
action against those same board
members. Like Cotter’s complaint, the
shareholders’ action stated a claim for
breach of fiduciary duties and included
factual allegations similar to those in his
complaint (as well as other allegations

of misconduct). These two actions
were ultimately consolidated; however,
Cotter and the other shareholders were
represented by different law firms. See
id. at 3, 416 P.3d at 231.
During
discovery,
defendants
sought documents from Cotter, who
subsequently withheld certain materials
that he identified in a privilege log.
Defendants sought an order compelling
him to provide a supplemental privilege
log, which was granted. The supplemental
log identified approximately 150 emails
between Cotter’s attorney and counsel
for the other shareholders. Cotter argued
that the listed items contained mental
impressions of matters related to the
case, and sought protection based upon
the work-product doctrine. Defendants
then filed a motion to compel production
of those emails, arguing that any
protection had been waived by sharing
them with the other shareholders.
Cotter and the other shareholders did
not have a joint prosecution agreement
or a confidentiality agreement. Although
it did not conduct an in camera
review, the district court determined
that Cotter failed to show a common
interest between himself and the other
shareholders that might support an
order protecting the emails. It therefore
ordered production of the emails, and
Cotter sought extraordinary relief from
the supreme court. See id. at 3-4, 416
P.3d at 231.
The supreme court began its
discussion by reminding practitioners
that writ relief is an extraordinary
remedy, and that the court “rarely
entertains writ petitions challenging
pretrial discovery.” See id. at 4-5, 416
P.3d at 231. Nevertheless, the court may
intervene when a party is challenging the
lower court’s order compelling disclosure
of privileged information. If that party
were to comply with the order, the harm
caused by the loss of confidentiality
“would have no effective remedy, even
July/August 2018, Vol. 40, No. 7
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by later appeal.” See id. at 4, 416 P.3d at
231. Alternatively, if that party refused
to comply with the order, it might face
dismissal of its action, entry of a default,
or other drastic remedies. See id. at 5,
416 P.3d at 231. The supreme court
also reaffirmed that discovery rulings are
reviewed for an abuse of discretion—
that is, a clearly erroneous interpretation
or application of the law—and that it
will give deference only to the district
court’s findings of fact (as opposed to
the de novo review standard applied to
purely legal questions). See id. at 5, 416
P.3d at 231-32.
Turning to the substance of the
lower court’s order, our high court noted
that the work-product doctrine exists
“to promote the adversary system by
safeguarding the fruits of an attorney’s
trial preparations from the discovery
attempts of the opponent.” See id. at 6,
416 P.3d at 232 (quoting United States
v. Am. Tel. & Tel. Co., 642 F.2d 1285,
1299 (D.C. Cir. 1980)). Of course,
work-product protection can be waived.
See Wardleigh, 111 Nev. at 358, 891 P.2d
at 1188 (recognizing potential implied
waiver of work product protection
under the anticipatory waiver doctrine).
But the attorney-client privilege and the
work-product doctrine serve different
purposes, and a loss of confidentiality
that would prevent or destroy application
of the attorney-client privilege does
not necessarily result in a loss of workproduct protection. See Westinghouse
Elec. Corp. v. Republic of Phil., 951
F.2d 1414, 1428 (3d Cir. 1991) (“[b]
ecause the work-product doctrine serves
instead to protect an attorney’s work
product from falling into the hands of
an adversary, a disclosure to a third party
does not necessarily waive the protection
of the work-product doctrine”); In re
Sealed Case, 676 F.2d 793, 809 (D.C.
Cir. 1982) (“because [the work product
doctrine] looks to the vitality of the
adversary system rather than simply
seeking to preserve confidentiality,
the work product privilege is not
automatically waived by any disclosure
to a third party”), cited with approval in
Wynn Resorts, 133 Nev. Adv. Op. 52, at
18, 399 P.3d at 349; see also 8 Charles
A. Wright et al., Federal Practice and
Procedure § 2024, at 530-33 & nn.59-67
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(3d ed. 2010 & Supp. 2018) (discussing
waiver of work-product protection
through disclosure) [hereinafter Wright].
“‘[S]elective disclosure of work product
to some, but not to others, is permitted,’
and disclosure to third parties does
not automatically waive the privilege.”
Cotter, 134 Nev., Adv. Op. 32, at 6,
416 P.3d at 232; see also Restatement
(Third) of the Law Governing Lawyers
§ 91 cmt. b (2000) (“the privacy
requirement for work-product material
is in some situations less exacting than
the corresponding requirement for the
attorney-client privilege”) [hereinafter
Restatement].
In that regard, the supreme court
agreed with “numerous jurisdictions
[that] have recognized a broad common
interest rule, allowing attorneys to share
work product with other counsel for
clients with the same interest without
waiving the privilege.” See Cotter, 134
Nev., Adv. Op. 32, at 6, 416 P.3d at 232.
It then explained when this commoninterest rule would be recognized:
For the common
interest rule to apply,
the “transferor and
transferee [must]
anticipate litigation
against a common
adversary on the
same issue or issues”
and “have strong
common interests in
sharing the fruit of
the trial preparation
efforts.” The rule is
not narrowly limited
to co-parties. In
addition, a written
agreement is not
required, and
common interest
“may be implied
from conduct and
situation, such as
attorneys exchanging
confidential
communications
from clients who are
or potentially may be
codefendants or have
common interests in
litigation.” However,

waiver of the
privilege is “usually
found when the
material is disclosed
to an adversary.” As
a result, disclosure
to third parties
will waive the
privilege “when ‘it
has substantially
increased the
opportunities for
potential adversaries
to obtain the
information.’”
Id. at 6-7, 416 P.3d at 232 (citations
omitted); accord also Wynn Resorts, 133
Nev., Adv. Op. 52, at 18, 399 P.3d at
349 (citing Wright § 2024, at 532);
see also Restatement § 91(4) (“[w]orkproduct immunity is waived if the
client, the client’s lawyer, or another
authorized agent of the client . . .
discloses the material to third persons
in circumstances in which there is a
significant likelihood that an adversary
or potential adversary in anticipated
litigation will obtain it”).
In this case, Cotter and the other
claimants in the consolidated action
were all shareholders asserting derivative
claims against defendants. The other
shareholders asserted no claim against
Cotter.
In addition, disclosure of
work product to the other shareholders
would not substantially increase the
opportunities for defendants to obtain the
information, given that all claimants had
filed similar claims against defendants.
The supreme court concluded that
Cotter and the other shareholders
anticipated litigation against a common
adversary (i.e., defendants) on similar
issues concerning breaches of fiduciary
duty, and that they shared a sufficiently
strong common interest in litigation as
a matter of law. It therefore granted
the requested petition, but remanded
the case to the lower court to conduct
an in camera review of the emails at
issue, to evaluate whether they contain
impressions, conclusions, opinions, and
legal theories of counsel (which would
be necessary for any application of the
work-product privilege). See id. at 7-8,
416 P.3d at 232-33.

Cotter makes clear that selective and
strategic disclosure of work product
is entirely consistent with the workproduct doctrine.
In determining
whether disclosure should constitute
a waiver, the essential question is
whether the disclosure has substantially
increased the opportunity for potential
adversaries to obtain the information.
In that regard, some kind of joint
defense agreement or memorandum of
understanding is advisable. Significantly,
unilateral disclosure of work-product
materials by one party to a common
defense agreement does not constitute
a waiver for the other parties to that
agreement. See, e.g., In re Grand Jury
Subpoenas, 902 F.2d 244, 248-50 (4th Cir.
1990). Further, the fact that parties later
become adversaries does not necessarily
effect a waiver, if they had a common,
nonadversarial interest when the work
product materials were provided. See
United States v. Gulf Oil Corp., 760 F.2d
292, 296 (Temp, Emer. Ct. App. 1985)
(disclosure of documents during
unsuccessful merger attempt between
entities that later became adversaries
did not constitute work product waiver
because documents were disclosed
pursuant to merger agreement that was
in parties’ common interest at the time
disclosure was made).
Wes Ayres is the Discovery Commissioner for
the Second Judicial District
Court. His columns are online
and searchable at wcbar.org.

SECOND JUDICIAL DISTRICT COURT
2018 FLAG DAY POEM CONTEST WINNER

What Living in America Means to Me
The United States is the home for me,
In a land of love and liberty,
One nation filled with dignity,
Surrounded by friends and family.
When America started the Revolution,
Every state made an attribution,
So the Founders could make a constitution,
That even today is a great solution.
When I’m in America, I feel safe and free,
I have religious freedom and can do what I believe.
I know this is how our Founders wanted America to be,
Which is why our brave army lay down their lives for you and me.
America was strong throughout the battles we went through,
And when a government was created, a beautiful nation grew.
When I see America’s symbol, a flag of red, white and blue,
I am sure I am proud to be an American in everything I do.
Giana Brunetti
5th grade
Our Lady of the Snows School

FEDERAL CJA PANEL APPLICATIONS
The United States District Court for the District of Nevada is accepting applications for appointments of new Federal Criminal
Justice Act (CJA) Panel attorneys (appointment of counsel for indigent defendants) for the Unofficial Northern Division of the
District of Nevada. Attorneys interested in appointment to the CJA Panel must submit an application in PDF format to Jennifer_
Cotter@nvd.uscourts.gov by September 14, 2018. Attorneys applying for the Appeal Panel must also submit a writing sample.
Appointments for the new Panel will be effective November 1, 2018.
Applications are available on the Court’s website at www.nvd.uscourts.gov, or by contacting Jennifer Cotter at the above email
address.
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SPECIALTY COURTS
By: Honorable Dorothy Nash Holmes

NADCP IN HOUSTON 2018
The 24th conference for drug court
professionals went off without a hitch.
More than 6,000 people attended, the
most ever. Yee haw! Highlights were:
more international courts following
the American drug court model; and
progress in the tune-up of Juvenile Drug
Courts.1 “Advancing Justice” is the name
of a new journal addressing drug court
innovation. Doug Marlowe discussed
equity and disparities, urging specialty
courts to examine their population base
and local crime statistics showing who
needs help, then taking steps to better
reflect the community. Sesame Street
also reported on the partnership with
NADCP announced last year to teach
resilience skills to young children being
raised in traumatic environments.2
Attendees from Reno Municipal
Court
(RMC)
programs
were
Prosecutors Angie Gianoli and Alison
Ormass; Defense Attorney Patrick
McGinnis; court staff Mary Baker
and Veronica Lopez; and Judges Gene
Drakulich and Tammy Riggs. Four
of them were NADCP “greenhorns.”
Following are some of their impressions
and observations.
Amazed by the sheer number of
participants and the wide variety of
training topics, Angie Gianoli attended
a session on Human Trafficking and
Intervention Courts, a topic with
increasing relevance to us.
Team
Members accompany law enforcement
during their prostitution stings to
offer services to sex trafficking victims.
Advocates contact them to build rapport,
develop safety plans and identify their
respective needs. Treatment is based
upon the individual’s gender, culture
and sexual orientation. Participants
plead prior to being admitted into this
treatment court and, upon successful
completion, their case is dismissed and
record sealed.3
Also instructive was “How to Track
Treatment Progress and Adherence
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with ASAM’s Criteria for Non-Clinical
Team Members” by Dr. David MeeLee.4 He focused on the differences
between compliance vs. adherence in
specialty courts. Compliance occurs
when clients attend all treatment
sessions, but are not truly engaged in
the program. Adherence occurs when
clients are engaged in good faith, and
participating in treatment and all aspects
of the program. Dr. Mee-Lee said this
is a common pitfall so specialty courts
should know about it when evaluating
growth of participants. Clinicians must
provide, upfront to participant and team
members, a clearly-defined treatment
plan. Although a client’s treatment plan
may change and evolve, defined criteria
is vital to tracking progress, as is open
and frank dialogue between clinicians
and non-clinicians. Special Programs
Manager Mary Baker also attended
several Dr. Mee-Lee presentations.
For 12 years, Patrick McGinnis
has been a Public Defender
for Washoe County and now a Legal
Defender for RMC, advocating for
addicts and witnessing success firsthand. He appreciated that RMC
sent him to NADCP to expand

his knowledge of addiction and
treatment. He attended and benefitted
from Dr. Mee-Lee’s sessions on multidimensional assessments and adherence.
He learned about Community Court
needs assessments and individualized
justice.
NADCP’s skill-building sessions
enable judges, prosecutors, defenders,
case managers, law enforcement,
counselors and coordinators to share
stories and exchange tips from team
members in similar roles. Patrick
said that these sessions gave him the
opportunity to learn and share the
success our jurisdiction has with
treatment courts. Judge Tammy Riggs
learned about recent changes in HIPAA
from one of these sessions.5  
Senior Court Specialist Veronica
Lopez has attended several NADCPs.
She offered advice on navigating it.
“I typically study the program agenda
[300+ sessions] to tailor what sessions
will benefit me the most. Networking
is a wonderful way to discover and
discuss tools, technologies, processes
and how they may improve our
Continued on page 16
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ACROSS THE LINE
By Ravn Whitington, Porter Simon

Underinsured Motorist Coverage: The Right to Recovery of Policy Benefits Differences in Nevada and California Law
For the personal injury practitioner
located in close proximity to the
Nevada/California border – especially
if practicing near the Interstate 80
corridor – it is not uncommon to
encounter clients who were injured in a
motor vehicle accident in one state, but
who purchased uninsured/underinsured
(“UM/UIM”) motorist coverage in the
other. In such circumstances, it is of the
utmost importance to determine where
the UM/UIM coverage was issued and
to understand the differences between
Nevada and California UM/UIM law,
regardless of where the accident occurred.1
The law regarding underinsured motorist
(“UIM”) coverage varies significantly
between the two states and a client
with a California UIM policy often
faces more difficulties recovering policy
benefits than a similarly situated client
with a Nevada UIM policy.
Uninsured/Underinsured motorist
coverage is a policy or policy endorsement
that may be purchased for an additional
premium by drivers with a motor vehicle
liability policy. The purpose of UM/
UIM coverage is to provide the insured
with additional coverage in the event
damages caused by an adverse driver
exceed the adverse driver’s liability policy
limits (i.e. underinsured motorist) or are
not covered because the adverse driver is
uninsured (i.e. uninsured motorist).
In many respects, the law governing
UM/UIM policies in Nevada and
California is similar. For example,
it is mandatory for insurers in both
states to offer UM/UIM coverage to
persons purchasing motor vehicle
liability insurance. (Nev. Rev. Stat.
Ann. 687B.145(2); Cal. Ins. Code §
11580.2(a)(1),(p).) In Nevada and
California there is also a requirement
that the minimum offer of UM/UIM
coverage equals the limits of liability for
bodily injury or death provided in the
underlying policy of insurance. (Nev. Rev.

Stat. Ann. 690B.020(2); Cal. Ins. Code
§ 11580.2(m).) In Nevada, such limits
were recently increased to $25,000 for
bodily injury to or death of one person
in any one accident and $50,000 for
bodily injury to or death of two or more
persons in any one accident, whereas in
California the minimum limits remain
$15,000 and $30,000 respectively. (Nev.
Rev. Stat. Ann. 485.3091; Cal. Veh.
Code § 16056(a).) And while an offer
of UM/UIM coverage to a consumer is
mandatory in both states, neither Nevada
nor California drivers are required to
purchase UM/UIM coverage and may
reject or waive such coverage in writing.
(Nev. Rev. Stat. Ann. 690.020(1); Cal.
Ins. Code § 11580.2(a)(1),(2).) Finally,
Nevada and California each limit the
application of UM/UIM coverage to
compensatory damages (i.e. pain and
suffering, medical expenses, lost wages,
etc.) and exclude recovery against the
policy for punitive damages. (Siggelkow
v. Phoenix Ins. Co., 109 Nev. 42, 43,
846 P.2d 303, 303 (1993); Northwestern
Mut. Ins. Co. v. Rhodes, 238 Cal.App.2d
64, 67 (5th Dist. 1965); California State
Auto. Assn. Inter-Ins. Bureau v. Carter,
164 Cal. App.3d 257, 210 (5th Dist.
1985).)
The similarities do not, however,
extend to an insured’s right to recover
against a UIM policy for damages
caused by an underinsured driver
and the differences often give rise to
divergent recovery outcomes for the
insured. In Nevada an insured is not
required to “exhaust” an adverse driver’s
liability policy limits as a prerequisite to
obtaining coverage under the insured’s
UIM policy. (Shaw v. Cont’l Ins. Co.,
108 Nev. 928, 840 P.2d 592 (1992);
White v. Cont'l Ins. Co., 119 Nev. 114,
65 P.3d 1090 (2003); Mann v. Farmers
Ins. Exch., 108 Nev. 648, 836 P.2d 620
(1992), overruled in part by White v.
Cont’l Ins. Co.) The Nevada Supreme

Court has held it is inequitable and a
violation of public policy to require an
insured to “forego all settlement offers
and go to trial in order to obtain (or
attempt to obtain) compensation up
to the tortfeasor's policy limit -- just to
qualify for [UIM] benefits under his or
her own policy.” (Shaw, 108 Nev. at 930,
840 P.2d at 594 [citing Mann, 108 Nev.
at 650, 836 P.2d at 621].)
In stark contrast, a California
UIM insured must “exhaust” the
adverse driver’s liability policy limits
as a precondition to seeking recovery
from the insured’s UIM policy: “[T]he
limits of bodily injury liability policies
applicable to all insured motor vehicles
causing the injury [must be] exhausted
by payment of judgments or settlements,
and proof of the payment is submitted to
the insurer providing the underinsured
motorist coverage.” (Cal. Ins. Code §
11580.2(p)(3).)
In addition to the exhaustion
requirement, California also follows a
“reduction-type” approach to policy
benefits whereby any payment received
from a third-party responsible for an
insured’s injuries operates to reduce that
insured’s available UIM policy benefits.
(See Mid-Century Ins. Co. v. Daniel,
101 Nev. 433, 436, 705 P.2d 156, 158
(1985).) “When bodily injury is caused
by one or more motor vehicles, whether
insured, underinsured, or uninsured,
the maximum liability of the insurer
providing the underinsured motorist
coverage shall not exceed the insured’s
underinsured motorist coverage limits,
less the amount paid to the insured by
or for any person or organization that
may be held legally liable for the injury.”
(Cal. Ins. Code § 11580.2(p)(4).) Thus,
“[t]he underinsured motorist carrier gets
a dollar-for-dollar credit for all payments
by third-party tortfeasors to insureds,
Continued on page 8
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Note: The Insured
with a California
UIM policy cannot recover because
the UIM insurer is
entitled to a dollar-
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whether the insureds are made whole
or not.” (Malone v. Nationwide Mutual
Ins. Co., 215 Cal.App.3d 275, 263 (4th
Dist. 1989).)
Conversely, Nevada follows an
“excess-type” approach. (Mid-Century
Ins. Co., 101 Nev. at 436, 705 P.2d at
158.) Pursuant to this approach, if the
insured suffers damages in excess of the
adverse driver’s policy limits, the insured
is entitled to UIM coverage for those
damages in excess of payments received
by the other legally responsible parties, up
to the amount of the UIM policy limits
– amounts received from liable thirdparties thus reduce the total damages
recoverable under the UIM policy, but
do not reduce the full amount of the
coverage provided by the policy. (Ibid.)
However, in Nevada, an insured is not
entitled to a recovery of UIM benefits
if the amount of damages suffered does
not exceed the adverse driver’s liability
policy limits – i.e. “UIM coverage is
not available for the gap between the
settlement amount and the adverse
driver’s liability policy limit.” (White,
119 Nev. at 118, 65 P.3d at 1092; MidCentury Ins. Co., 101 Nev. at 437, 705
P.2d at 158-59.)

The difference in an insured’s right
to recover under a UIM policy issued
in Nevada as opposed to one issued in
California is perhaps best evidenced by
way of example:
• Assume an Insured with a
UIM policy in the amount
of $25,000/$50,000 is rearended by an Adverse Driver
with a liability policy in the
amount of $25,000/$50,000.
The Insured suffers $50,000
in compensatory damages
and receives in settlement the
Adverse Driver’s policy limits
of $25,000.
o An Insured with a Nevada UIM policy is entitled to recover the full
amount of her $25,000
UIM policy. An Insured
with a California UIM
policy is precluded from
recovering anything under her UIM policy.

for-dollar credit of
the $25,000 paid by
the Adverse Driver, which equals
the UIM policy
limit. Whereas the
Insured with a Nevada UIM policy is
entitled to recover
her UIM policy
limits because Nevada does not follow a “reductiontype”
approach
and because she
has suffered damages in excess of
the Adverse Driver’s liability policy
limits.
Assume an Insured with a
UIM policy in the amount
of $25,000/$50,000 is rearended by an Adverse Driver
with a liability policy in the
amount of $25,000/$50,000.
The Insured suffers $50,000
in compensatory damages
and receives in settlement
$20,000 from the Adverse
Driver’s liability insurer.
o An Insured with a Ne-

APPEAL?
Attorneys who know how to win.

reno | incline village | las vegas

HUTCHLEGAL.COM
500 DAMONTE RANCH PARKWAY
SUITE 980
RENO, NEVADA 89521

775.853.8746
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702.385.2500

•

vada UIM policy is entitled to recover the full
amount of her $25,000
UIM policy. An Insured
with a California UIM
policy is precluded from
recovering anything under her UIM policy.
 Note: The Insured
with a California
UIM policy cannot
recover because she
has not exhausted
the Adverse Driver’s liability policy
limits. The Insured
with a Nevada UIM
policy is entitled to
recover her UIM
policy limits because Nevada does
not follow the “exhaust”
doctrine
and because she
has suffered damages in excess of
the Adverse Driver’s liability policy
limits.
Assume an Insured with a
UIM policy in the amount

of $25,000/$50,000 is rearended by an Adverse Driver
with a liability policy in the
amount of $25,000/$50,000.
The Insured suffers $25,000
in compensatory damages
and receives in settlement
$20,000 from the Adverse
Driver’s liability insurer.
o The Insured is precluded from recovering
anything under either a
Nevada UIM policy or a
California UIM policy.
 Note: The Insured
with a California
UIM policy cannot
recover because she
has not exhausted
the Adverse Driver’s liability policy
limits. The Insured
with a Nevada UIM
cannot recover because she has not
suffered damages
in excess of the
Adverse Driver’s
liability policy limits.
The discussion and examples above

highlight the substantially different
outcomes which may result to similarly
situated clients based on whether they
are covered by a California issued UIM
policy or a Nevada issued UIM policy.
Attorneys practicing in both states must
be cognizant of the differences so as to
properly advise clients of UIM recovery
potential and to proceed with caution
in any settlement discussions where less
than the policy limits is being offered by
the adverse driver.
[T]he local law of the state which the
parties understood as the principal location
of the insured risk during the term of the
policy determines the rights and duties
under the insurance contract.” (Williams v.
United Servs. Auto. Ass’n, 109 Nev. 333, 335,
849 P.2d 265, 266-67 (1993); see Sotirakis
v. United Serv. Auto. Ass’n, 106 Nev. 123,
127, 787 P.2d 788, 791-92 (199); see also
Restatement (Second) of Conflict of Laws §
193 (1971).)

1”

Rav Whitington is a partner at Porter Simon
and is a member of the
firm’s Trial Practice Group
where he regularly handles
California and Nevada
plaintiff ’s personal injury
litigation.
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APPELLATE BRIEFS
By: Debbie Leonard, McDonald Carano

THE DISTINCTION BETWEEN WAIVER AND FORFEITURE OF ISSUES FOR APPEAL

Appellate practice begins in the
district court. That is where you make
your record on appeal and preserve
issues so that the judgment can be
adequately reviewed by the appellate
court. Whether through objections,
motions in limine, or offers of proof,
what occurs below determines what can
be argued on appeal.
Numerous decisions of the Nevada
Supreme Court hold that failure to raise
an issue in the district court bars a litigant
from raising it on appeal. See Old Aztec
Mine, Inc. v. Brown, 97 Nev. 49, 52, 623
P.2d 981, 983 (1981); see also Powers v.
Powers, 105 Nev. 514, 516, 779 P.2d 91,
92 (1989) (holding that “[a] party may
not raise a new theory for the first time
on appeal, which is inconsistent with or
different from the one raised below”).
The appellate court generally will not
consider an argument that is first raised
on appeal. Peke Res., Inc. v. Dist. Ct., 113
Nev. 1062, 1068 n.5, 944 P.2d 843, 848
(1997).
There are certain exceptions to this
rule. For example, a party can raise a
jurisdictional defect at any time, even
if it was not first presented to the trial
court. Castillo v. United Fed. Credit
Union, 134 Nev. Adv. Op. 3, 409 P.3d
54, 57 n.2 (2018). Also, a constitutional
issue may be considered on appeal, even
if not preserved below. Carroll v. State,
132 Nev. Adv. Op. 23, 371 P.3d 1023,
1030 (2016). But unpreserved issues are
reviewed for plain error, whether or not
they are of constitutional dimension.
Martinorellan v. State, 131 Nev. Adv.
Op. 6, 343 P.3d 590, 593 (2015). Even
an error that is plain from a review of the
record does not require reversal unless
it affected the defendant’s “substantial

10
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rights” through “actual prejudice or a
miscarriage of justice.” Valdez v. State,
124 Nev. 1172, 1190, 196 P.3d 465, 477
(2008) (internal quotations omitted).
Importantly, in the context of issue
preservation, courts distinguish between
“waiver” and “forfeiture.” Which label
applies depends on the litigant’s conduct
in the district court. Waiver is the
intentional relinquishment of a known
right and will not give rise to appellate
review of an unpreserved issue. For
example, a strategic decision not to raise
an objection amounts to waiver and
is not reviewable even for plain error.
Thomas v. Hardwick, 126 Nev. 142, 157,
231 P.3d 1111, 1121 (2010).
Forfeiture, on the other hand, tends
to involve inadvertence or oversight.
Yet Nevada law has not always clearly
delineated between waiver and forfeiture.
See Old Aztec Mine, 97 Nev. at 52, 623
P.2d at 984 (finding a waiver where “the
appellant neglected to raise the issue”
below). Where the litigant’s conduct in
the district court could reasonably be
construed as intentional, the appellate
court is unlikely to review the error.
Jeremias v. State, 134 Nev. Adv. Op. 8,
412 P.3d 43, 49 (2018). Importantly,
even if the failure to preserve an objection
was inadvertent, the appellate court’s
decision whether to correct a forfeited
error is discretionary and, in doing so,
the court will likely weigh various policy
implications. See id.
Generally, an appellate court will
be more inclined to find a forfeiture
in criminal cases where important
rights are at stake. However, a recent
federal decision from the Third Circuit
Court of Appeals considered a qualified
immunity defense in a civil rights case

that was not advanced in the district
court or in the opening brief on appeal
after the court found that the failure was
unintentional. See Barna v. Bd. of Sch.
Directors of Panther Valley Sch. Dist., 877
F.3d 136, 148 (3d Cir. 2017); see also
Thomas, 126 Nev. at 157, 231 P.3d at
1121 (noting distinction between waiver
and forfeiture in wrongful death case).
What does all of this mean for
practitioners? The forfeiture doctrine
can help salvage on appeal points that,
through inadvertence or neglect, were
not pressed below. But the bar for getting
the appellate court to review a forfeited
issue is a high one. On the other hand,
a strategic decision to emphasize some
arguments over others or to forego an
objection entirely will result in a finding
of waiver, for which no appellate review
is available. The bottom line is that your
actions in the district court will have
important implications on appeal.
Debbie Leonard is a partner at
McDonald
Carano
LLP, where her practice
focuses on appeals before
Nevada’s
appellate
courts, the Ninth Circuit
Court of Appeals and
administrative agencies.
She served as the 20132014 Chair of the State Bar’s Appellate
Litigation Section and is Lead Editor of
the Nevada Appellate Practice Manual,
2016 and 2018 editions. She is also a
mediator and Nevada Supreme Court
settlement judge.

FAMILY L AW
By Alexander Morey, Silverman Kattelman Springgate, Chtd.

BAUTISTA V. PICONE: THE NEVADA SUPREME COURT REVISITS PARENTING
COORDINATORS IN CHILD CUSTODY CASESS

On July 28, 2016, the Nevada
Supreme Court issued an opinion in
Harrison v. Harrison, 132 Nev. Adv.
Rep. 56, 376 P.3d 173 (2016). In that
opinion, the Court confronted an order
appointing a parenting coordinator in
a child custody case. In Harrison, the
parties consented to appointment of a
parenting coordinator, and the district
court held “the purpose of the parenting
coordinator was ‘to resolve disputes,’ not
merely to provide mediation services. The
district court's order also provided that
the parenting coordinator's authority
was limited to making non-substantive
recommendations regarding ancillary
matters, such as scheduling, and that
the recommendations were not final and
not immediately effective.” The Nevada
Supreme Court upheld the appointment
of the parenting coordinator over
the husband’s later objection that the
district court impermissibly delegated its
decisional authority. Harrison sets a floor
on the powers of a parenting coordinator
at non-substantive recommendations on
ancillary matters.
On May 31, 2018, in its decision
in Bautista v. Picone, 134 Nev. Adv.
Op. 44, 419 P.3d 157 (May 31, 2018),
the Nevada Supreme Court revisited

Harrison and the powers a court may
grant to a parenting coordinator. Bautista
gives an example of what is not delegable
to a parenting coordinator. In Bautista,
the district court “granted the parenting
coordinator temporary decision-making
authority . . ., which included both
substantive and nonsubstantive changes
to [the] parenting plan. The district
court's order defined a substantive
change ‘as a modification to the parenting
plan that (a) significantly changes
the timeshare of the child with either
parent; or (b) modifies the timeshare
such that it amounts to a change in
the designation of primary physical
custody or a shared physical custodial
arrangement.’” Bautista, 419 P.3d at
159-60. The parenting coordinator’s
decisions were also final unless modified
by the trial court. Id. at 158.
In reversing the trial court, the
Supreme Court, reaffirmed the four
factors stated in Harrison supporting
a
valid
parenting
coordinator
appointment: “(1) the parents' custody
dispute was highly contentious and
multiple custody pleadings were filed in
district court, (2) the parents consented
to the appointment of a coordinator, (3)
‘the parenting coordinator's authority

was limited to resolving nonsubstantive
issues’ between the parents, and (4)
the district court maintained the final
decision-making authority.” Id. at
159. Because the Bautista parenting
coordinator had the power to make
substantive changes, the Supreme Court
held the scope of the delegation was
too broad and was an impermissible
delegation of decisional authority.1
Despite mentioning, in the sparse statement
of facts, that the parenting coordinator’s
decisions were immediately binding and
remained in effect unless modified by the
trial court, the Court rested its decision solely
on the breadth of the parenting coordinator’s
powers. So, we do not know whether the
decisions of a parenting coordinator may be
made immediately effective or, as was the case
in Harrison, must be confirmed by the trial
court before becoming effective.

1

Alexander Morey served as the Honorable Judge
Deborah Schumacher’s law
clerk from 2008 through 2010
before entering private practice
with Silverman Kattelman
Springgate Chtd. where he
practices family law.
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l AW LIBRARY/ PRO BONO
CORNER
Lawyer in the Library Volunteers
Thank you to all our June and July
Lawyer in the Library volunteers. Your
generosity continues to help fill an
ongoing need in our community. If
you are not one already, please consider
becoming a Lawyer in the Library
volunteer. Volunteers have shared that
the program is an excellent way to
contribute your time and expertise to
those in need.
Due to the high number of patrons
attending the program, we are expanding
our services. Volunteers are needed
to provide assistance via telephone or
video conferencing to those who would
otherwise be turned away due to space
limitations in the Law Library. If this
option better accommodates your
schedule, please consider volunteering
to be part of our overflow services.
The program hours are 5:00 p.m. –
6:00 p.m. on Tuesday and Wednesday
evenings. Attorneys may participate as
often as they want or as little as once
a year. Please contact Emily Reed at
emily.reed@washoecourts.us or at (775)
325-6625, if you would like to volunteer
or for further information regarding the
Lawyer in the Library program.
Volunteers in bold have volunteered
more than once this year.
Elizabeth J. Bassett
J. Douglas Clark
Richard F. Cornell
Richard P. Davies
Erin N. Grieve
Timothy D. Hay
Kevin R. Karp
Chelsea Latino
Kaitlyn A. Miller
Patrick R. Millsap
Graeme A. Reid
Jennifer M. Richards
Tamatha R. Schreinert
Madelyn Shipman
Gary R. Silverman
Tehan W. Slocum
Caryn R. Sternlicht
F. McClure Wallace
Leah R. Wigren
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Washoe Legal Services Pro Bono
Volunteers
Karen Baytosh
Melissa Exline
Cody Marriott
Book Review
Limited Liability Company
Revision 20
This two volume book from James
Publishing is written by Phillip Jelsma
and Pamela Nollkamper, and it is in its
twentieth revision. It provides a guide
to limited liability companies. The book
is filled with practical advice. With
its checklists and forms, it provides a
drafting guide for LLCs. It includes
model documents for the formation
and the operation of LLCs. Its scope is
extensive. For example, there are over 30
completed articles of incorporation. It
also includes sample client letters, IRS
rulings and more. Detailed tax guidance
is also provided. In the second volume,
the book provides statutory requirements
and forms for every state. This book offers
a very comprehensive look at LLCs.
By Brian Keefe, Law Librarian II
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Washoe County Bar Releases 2018
Judicial Performance Survey
WCBA conducted its twelfth version
of the Judicial Performance Survey. The
Bar created and conducted the first
Judicial Performance Survey in 1994 and
has conducted the survey every two years
since that time.
Herb Santos, Jr., a former president
of the Washoe County Bar Associaton,
served as the Chair of the Judicial Survey.
WCBA again used BallotBoxOnline to
conduct the survey.
We would like to thank the attorneys
who participated in the survey.
WCBA is grateful for the services of Jim
Proctor and Andy Robinson at Meridian
Advantage for compiling the data to be
reported to the judges and to the public
through the media. Meridian Advantage
prepares confidential reports for each
judge that include an individual scoring
sheet with the confidential comments for
that particular judge.

WASHOE	
  COUNTY	
  BAR	
  ASSOCIATION	
  JUDICIAL	
  SURVEY	
  2018	
  
	
  

	
  
	
  
Performance	
  Scores	
  
	
  
	
  	
  	
  	
  	
  	
  	
  	
  	
  (Average)	
  
	
  
General	
  Jurisdiction	
  
Dept.	
  1	
  	
  	
  Judge	
  Kathleen	
  Drakulich	
  
	
  
4.3	
  
Dept.	
  3	
  	
  	
  Judge	
  Jerry	
  Polaha	
  
4.1	
  
Dept.	
  4	
  	
  	
  Judge	
  Connie	
  Steinheimer	
  
3.9	
  
Dept.	
  6	
  	
  	
  Judge	
  Lynne	
  Simons	
  
3.8	
  
Dept.	
  7	
  	
  	
  Judge	
  Egan	
  Walker	
  
4.1	
  
Dept.	
  8	
  	
  	
  Judge	
  Barry	
  Breslow	
  
3.7	
  
Dept.	
  9	
  	
  	
  Judge	
  Scott	
  Freeman	
  
4.2	
  
Dept.	
  10	
  	
  Judge	
  Elliott	
  Sattler	
  
4.4	
  
Dept.	
  15	
  	
  Judge	
  David	
  Hardy	
  
4.3	
  
	
  
Family	
  Division	
  
Dept.	
  2	
  	
  	
  Judge	
  Dixie	
  Grossman	
  
4.5	
  
Dept.	
  5	
  	
  	
  Judge	
  Cynthia	
  Lu	
  
4.2	
  
Dept.	
  11	
  	
  Judge	
  Chuck	
  Weller	
  
3.1	
  
Dept.	
  12	
  	
  Judge	
  Francis	
  Doherty	
  
4.0	
  
Dept.	
  13	
  	
  Judge	
  Bridget	
  Robb	
  
4.0	
  
Dept.	
  14	
  	
  Judge	
  David	
  Humke	
  
2.7	
  
	
  
Justice	
  Courts	
  
Reno	
  
Dept.	
  1	
  	
  Judge	
  Patricia	
  Lynch	
  
2.2	
  
Dept.	
  2	
  	
  Judge	
  Pete	
  Sferrazza	
  
2.6	
  
Dept.	
  3	
  	
  Judge	
  Ryan	
  Sullivan	
  
4.0	
  
Dept.	
  4	
  	
  Judge	
  Scott	
  Pearson	
  
4.5	
  
Dept.	
  5	
  	
  Judge	
  David	
  Clifton	
  
4.2	
  
Dept.	
  6	
  	
  Judge	
  Pierre	
  Hascheff	
  
4.0	
  
Sparks	
  
Dept.	
  1	
  	
  Judge	
  Chris	
  Wilson	
  
3.9	
  
Dept.	
  2	
  	
  Judge	
  Kevin	
  Higgins	
  
4.1	
  
Dept.	
  3	
  	
  Judge	
  Jessica	
  Longley	
  
4.0	
  
Judge	
  E.	
  Alan	
  Tiras,	
  Incline	
  Village	
  
3.7	
  
Judge	
  Terry	
  Graham,	
  Wadsworth	
  
3.3	
  
	
  
Municipal	
  Courts	
  
Reno	
  
Dept.	
  1	
  	
  Judge	
  Gene	
  Drakulich	
  
	
  
4.4	
  
Dept.	
  2	
  	
  Judge	
  Shelly	
  O’Neill	
  
	
  
4.3	
  
Dept.	
  3	
  	
  Judge	
  Dorothy	
  Nash	
  Holmes	
  
	
  
3.6	
  
Dept.	
  4	
  	
  Judge	
  Tammy	
  Riggs	
  
	
  
4.7	
  
Sparks	
  
Dept.	
  1	
  	
  Judge	
  Barbara	
  McCarthy	
  
	
  
4.3	
  
Dept.	
  2	
  	
  Judge	
  James	
  Spoo	
  
	
  
4.3	
  
	
  
Court	
  Commissioners	
  (Performance	
  Question	
  Only)	
  
Discovery	
  Commissioner	
  Wesley	
  Ayres	
  
	
  
4.6	
  
Probate	
  Commissioner	
  Robin	
  Wright	
  
	
  
4.6	
  
	
  
Court	
  Masters	
  (Performance	
  Question	
  Only)	
  
Amy	
  Banales	
  
	
  
4.1	
  
Karen	
  Sabo	
  
	
  
3.5	
  
Greg	
  Shannon	
  
	
  
3.5	
  
Lance	
  White	
  
	
  
4.5	
  
	
  
Nevada	
  Supreme	
  Court	
  (Retention	
  Question	
  Only)	
  
Justice	
  Michael	
  Cherry	
  
	
  
	
  
Justice	
  Michael	
  Douglas	
  
	
  
	
  
Justice	
  Mark	
  Gibbons	
  
	
  
	
  
Justice	
  James	
  Hardesty	
  
	
  
	
  
Justice	
  Ron	
  Parraguirre	
  
	
  
	
  
Justice	
  Kristina	
  Pickering	
  
	
  
	
  
Justice	
  Lidia	
  Stiglich	
  
	
  
	
  
	
  
Nevada	
  Court	
  of	
  Appeals	
  (Retention	
  Question	
  Only)	
  
Judge	
  Michael	
  Gibbons	
  
	
  
	
  
Judge	
  Abbi	
  Silver	
  
	
  
	
  
Judge	
  Jerome	
  Tao	
  
	
  
	
  

Should	
  this	
  judge	
  be	
  retained?	
  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  Yes	
  
	
  

95.7%	
   	
  
90.3%	
   	
  
76.9%	
   	
  
76.4%	
  
82.5%	
  
79.0%	
  
88.5%	
  
91.9%	
  
85.4%	
  

	
  

93.8%	
  
90.0%	
  
51.9%	
  
83.6%	
  
79.7%	
  
34.4%	
  
24.6%	
  
32.8%	
  
96.3%	
  
96.4%	
  
87.2%	
  
88.9%	
  

81.4%	
  
90.7%	
  
80.8%	
  
72.2%	
  
50.0%	
  
	
  
	
  
	
  
	
  

87.0%	
  
96.2%	
  
72.0%	
  
100.0%	
  

	
  
	
  
	
  
	
  
	
  
	
  
	
  

83.6%	
  
76.3%	
  
94.2%	
  
87.1%	
  
87.1%	
  
83.9%	
  
91.7%	
  

	
  
	
  
	
  

83.7%	
  
79.3%	
  
51.7%	
  

	
  
	
  

100.0%	
  
85.0%	
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JUDICIAL ETHICS
Honorable David Hardy, Second Judicial District Court

Hon. Frank H. Norcross

Hon. George B. Thatcher

Hon. William Woodburn

Virgil Wedge

Celebrating Woodburn & Wedge’s 100-year anniversary!
I deviate slightly this month from
biographical sketches of Nevada Supreme
Court justices to profile the judges who
formed their legal careers in a prestigious
and influential Nevada law firm that
celebrates its 100th anniversary this year.1
Throughout the past century, the lawyers
of Woodburn & Wedge have influenced
the development of Nevada law, led the
legal profession, and participated in
seminal and sundry actions that touch
the core of our justice values. Its lawyers
who later became judges similarly
excelled within the judiciary, and their
impact remains palpable in U.S. and
Nevada jurisprudence.
The story of Woodburn & Wedge
begins several decades before Frank
Norcross, George Thatcher, and William
Woodburn formed a law partnership in
1918. Each of the founding lawyers
could trace their Nevada connections
to the 1860s. Norcross’ parents were
married in Virginia City in 1864 where
his father worked as a sawmill operator
and lumberman. Thatcher’s father was
one of the “pioneer[ing] mining men
of the Comstock, who was among the
leading spirits of that famous camp in its
very palmiest days.” Woodburn’s father
was admitted to the Nevada Bar in 1866
and served as Storey County District
Attorney, a three-term representative in
the U.S. Congress, and Nevada Attorney
General. Thus, the three founding

14
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lawyers were born into pioneering
families and they created a pioneering
law firm unlike any other in Nevada’s
history
In 1918, Norcross had been retired
from the Nevada Supreme Court for two
years and was developing an impressive
practice in Reno. He represented several
notable clients, including banker George
Wingfield. Thatcher had just completed
his service as Nevada Attorney General.
And Woodburn was serving as the U.S.
Attorney for the District of Nevada,
having previously been the Washoe
County District Attorney for several
terms. Their partnership was a merger
of highly successful attorneys known
for their public service and exemplary
legal skills. Norcross, Thatcher and
Woodburn initially practiced out of
Wingfield’s bank building at Second
and Virginia Streets. They began adding
attorneys the next year and soon became
the first “5-storied firm” in Nevada and
would later be recognized as “one of the
most noted law firms in the West.” Its
lawyers were described as a “formidable
array of legal talent” and 30 years after
its founding the firm was “the largest and
most important practice in Nevada.”
There have been several name
iterations from the firm’s beginning
through its 1968 corporate formation
as Woodburn, Forman, Wedge, Blakey,
Folsom and Hug, to its present name
of Woodburn & Wedge. What has

not changed, however, is the leading
role it has earned in the Nevada legal
community. Four Woodburn & Wedge
lawyers have been president of the
Nevada State Bar (William Woodburn,
Sr., William J. Forman, William K.
Woodburn, and Richard W. Blakey)
and six of the firm’s attorneys have
been president of the Washoe County
Bar (William K. Woodburn, John P.
Thatcher, Richard W. Blakey, Virgil H.
Wedge, Roger W. Jeppson, and Gordon
H. DePaoli). Woodburn & Wedge
lawyers have been known nationally
and respected locally. The firm’s clients
range from the U.S. government to the
impoverished individual who would
not be represented without the firm’s
extensive pro bono services. The firm’s
imprint on Nevada law, especially in
the areas of banking, gaming, mining,
estates, education, matrimonial, water,
and natural resources law remains
apparent today. After introducing the
founding partners, including Virgil
Wedge (whose name the firm still bears),
I profile the Woodburn & Wedge lawyers
who served as Nevada and U.S. judges.
Judge Frank Norcross. I wrote a
lengthy profile of Justice Norcross in
a previous essay. In summary, he was
one of the first three graduates from
the University of Nevada. During
his university years he was the elected
Washoe County Surveyor and served as
an officer in the Nevada National Guard.

After a short time working as a public
school teacher and principal in Reno
he attended Georgetown Law School.
The year after his graduation, in 1895,
he was elected Washoe County District
Attorney. In 1897, he was elected to the
Nevada Assembly where he served on the
judiciary and education committees and
was an advocate for women’s suffrage.
Norcross was involved in many civic
councils and boards. He was elected
to the Nevada Supreme Court in 1904.
Justice Norcross returned to private
practice in 1916, and worked with the
firm until President Calvin Coolidge
appointed him to the U.S. District
Court in 1928. Judge Norcross declined
President Roosevelt’s recess appointment
to the U.S. Court of Appeals for the
Ninth Circuit in 1933. Judge Norcross
served in the judiciary until his death in
1952.
George Thatcher. Thatcher graduated
from the University of Colorado Law
School in 1904 and immediately began
practicing in Tonopah. He later formed
a law partnership with George Bartlett,
and together they were known for their
expertise in mining law during the
height of the Tonopah mining boom.
Bartlett was elected to the U.S. Congress
in 1907 and a book highlighting notable
Nevadans reported:
Mr. Thatcher remains
in Tonopah as the
junior member of the
firm which is now
known as that of
Bartlett and Thatcher,
and in the absence of
Congressman Bartlett,
a great part of whose
time has been devoted
to his duties in the lower
house at Washington,
all the burden of the
important
litigation
devolving upon the firm
has of necessity been
borne by Mr. Thatcher,
who has continued to
acquit himself with
credit to himself and
profit to the firm.
As becomes a good
citizen Mr. Thatcher
takes an active interest
in civic affairs and is
an influential factor

in politics in his home
county and throughout
the state. . . .
Mr. Thatcher’s activities
in politics are without
that tinge of bitterness
which so unfortunately
characterizes the
efforts of most men
that play the game and
as a result he retains
the friendship of all
factions, while in no
wise diminishing the
potency of his own
efforts. He is a young
man with a splendid
future in the service of
the state.
The prediction of a “splendid future”
was realized when Thatcher was elected
Nevada Attorney General.
Under
Thatcher’s leadership, Nevada developed
progressive legislation that distinguished
it as a tax-attractive state for businesses
and residents.
Later, in private
practice, Thatcher was instrumental
in reorganizing the twelve Wingfield
Nevada Banks by obtaining capital
investors from San Francisco. One
commentator noted about Thatcher:
“He ranks without question as one of the
leaders of the Bar . . . and we venture to
say that it is the love of the work that has
helped materially in his advancement.
When we say that he loves to interpret
law, we hasten to state also that he loves,
likewise, to fight for his interpretation.
He has COURAGE. He is aggressive
and a hard worker, keen and quick of
mind, and the happy possessor of good
judgment and fine vision.” Thatcher
died on October 15, 1946, at the age of
64.
William Woodburn.
Woodburn
first observed the power of law and the
importance of civic participation as a
young boy when he observed his father
represent Nevada in the U.S. Congress.
At age 18, he joined the Navy during the
Spanish-American War, served two years
in the Philippines, and was the first of
his age to be promoted to the rank of
Chief Petty Officer. Woodburn attended
Georgetown University and Georgetown
Law School, during which time he
worked for U.S. Senator Newlands. He
was admitted to the Nevada Bar in 1907
and elected Washoe County District
Attorney in 1908. In 1914, President

Wilson appointed Woodburn to be a
U.S. Attorney for Nevada. Woodburn
continued his service as U.S. Attorney
an additional four years after forming
the firm. He was memorialized as
follows: “While without ostentation he
has always pursued activities leading to
the rendition of help to his needy fellow
man, definitely it should be noted that
the life record of William Woodburn
in this regard is really monumental. In
peace and in war this has all been most
inspiring.” Woodburn died in January,
1957, at the age of 77.
Virgil Henry Wedge. Wedge was
born in the Nevada mining town of
Pioche and grew up on the family ranch
in Pahranagat Valley. He continued to
ranch cattle throughout his life. After
graduating from Lincoln High School
and Brigham Young University, he
worked as a laborer on the Supreme
Court Building in Carson City. He met
Senator Patrick McCarran and accepted
the opportunity to work in McCarran’s
Washington, D.C. office while attending
George Washington University Law
School. After graduation he partnered
with McCarran in the law firm of
McCarran & Wedge. Wedge served
as an FBI Agent during World War II
and served as Reno City Attorney from
1947 to 1951. He then joined the law
firm that now bears his name. Wedge’s
efforts in economic development
and participation in many business
associations helped bring prosperity to
Northern Nevada. Governor Bob Miller
proclaimed March 22, 1989, Virgil H.
Wedge Day, and four years later, Reno
Mayor Pete Sferrazza declared April 20,
1993, as Virgil H. Wedge Day. Wedge
died on March 4, 2000, at the age of
87.
Judge Procter Ralph Hug Jr. Judge
Hug was born in Reno and attended
Sparks High School and the University of
Nevada, Reno. After serving in the U.S.
Navy he graduated from Stanford Law
School in 1958. He returned to practice
law in Reno, and in 1963, he became a
named partner of the firm. Judge Hug
was very involved in higher education
by serving as a regent for the Nevada
System of Higher Education and then
general counsel for four years. He was
instrumental in drafting the framework
for Nevada’s present-day Gaming
Control Act, and, as a Nevada Regent,
Continued on page 16
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programs.
Veronica said, “I walk
away [from NADCP] with rejuvenated
enthusiasm for what problem solving
courts can provide for our community.”
A pay-off of attending NADCP is
affirmation, according to Alison Ormaas.
“I came back inspired and rejuvenated,
but mostly proud of the work we are
doing. There are always ways to improve
but I truly believe that we do a lot of
things right, that we are changing the
system and the lives of our participants
for the better. That is emphasized every
week when I see the progress being
made by their journal entries, stories,
and photos they share of their families
and their successes, both big and small.
It's seen when they thank us for saving
their lives or when they realize that the
little things in life are now their favorite
things in life.” She also lauded Dr. MeeLee’s material.

working to establish the University of
Nevada, Las Vegas, the UNR School
of Medicine, and the National Judicial
College. In 1977, President Jimmy
Carter nominated Judge Hug to the U.S.
Court of Appeals for the Ninth Circuit.
In 1996, he served as Chief Judge of
the Ninth Circuit Court of Appeals,
continuing in that role until 2000.
Judge Hug took senior status in 2002
and retired on November 30, 2017. The
Nevada Law Journal devoted an entire
issue to Judge Hug’s career; I particularly
recommend Judge Brunetti’s tribute.
See The Honorable Melvin J. Brunetti,
Congratulations to Judge Procter R. Hug,
Jr., 3 Nev. L.J. 4, 4–8 (2002).
Justice Gordon R. Thompson. I will
write a lengthier biographical sketch
of Justice Thompson in a future essay.
Justice Thompson was born in Reno,
attended the University of Nevada,
earning his bachelor’s degree in 1940.
Thereafter, he graduated from Stanford
Law School. The next year, in 1944,
Thompson successfully ran for the state
assembly, serving one term, during
which time he chaired the judiciary and
rules committees. In 1946, he served
as an assistant Washoe County District
Attorney until he joined Woodburn,
Forman, and Woodburn in 1948. He
later became a partner at the firm,
changing the firm name to Woodburn,
Forman, Wedge, Blakey and Thompson.
Thompson was appointed by Nevada
Governor Grant Sawyer to the Nevada
Supreme Court in 1961, then being the
youngest appointee to any state supreme
court in the country (43 years old).
Justice Thompson was a leader of the
court, authoring many notable decisions
and influencing the important change
of three to five justices in 1967. Justice
Thompson was re-elected several times
and served as Chief Justice three times.
Upon retirement, Justice Thompson
taught at Old College School of Law.
He died in 1995 at 76 years of age.
Judge William N. Forman. Judge
Forman was born in 1930 and attended
Reno schools, including the University
of Nevada. He graduated from the
University of Utah Law School in 1955
and immediately began practicing in
the firm, which his father had joined in

A few conferences ago, Douglas Marlowe,
JD, PhD, the research “guru” of drug courts,
announced research showing that Juvenile Drug
Courts were not being faithful to the Ten Key
Components and had a much lower success rate.
Corrections were recommended and obviously are
being followed.
2
Adverse Childhood Experiences (ACES) is now
confirmed as leading to a lifetime of poor medical
and mental health, addiction and social failures.
SAMHSA and DOJ urge screening for ACES and
resilience training to cope with these ill effects,
with a special emphasis on children in elementary
schools.
3
Nevada’s Legislature passed bills last session
making this available here, too.
4
Dr. Mee-Lee is the chief editor of the American
Society of Addiction Medicine (ASAM)’s Criteria
which is an evaluation system offering guidelines
for treatment providers to determine treatment
levels for persons who are substance dependent.
5
A copy of the HIPAA and 42 USC Part 2 changes
can be found in the Federal Register at file:///H:/
NADCP/HHS-OS-2016-0005-0377%20
Fed%20Reg%20Changes%20to%2042%20
USC%20Part%202.pdf.
1

Judge Dorothy Nash Holmes presides over Dept. 3 in
Reno Municipal Court. She is adjunct
faculty at TMCC and UNR, and
teaches a course on Specialty Courts
for the online Justice Management
Master’s Degree Program at UNR.

16

July/August 2018, Vol. 40, No. 7

1938. Judge Forman served as a Nevada
Special Deputy Attorney General
between 1959 to 1962, and devoted
his practice primarily to mining law.
In 1973, Governor Mike O’Callaghan
appointed Judge Forman to the Second
Judicial District Court to fill the vacancy
created by Judge Gezelin’s death. He
served as judge for 17 years and died in
February, 2015. At the age of 85.
Judge Lynne K. Simons.
Judge
Simons is a wonderful colleague whose
official biography is located at www.
washoecourts.com.
She graduated
from Washoe County public schools,
Stanford University, and Pepperdine
University School of Law. She clerked
for Judge Schouweiler before joining
Woodburn & Wedge as an associate.
Judge Simons worked for the firm 17
years and became a full shareholder and
member of the firm’s governing board of
directors. Her practice included all areas
of complex civil, business, and probate/
trust litigation. She was appointed the
Second Judicial District Court Probate
Commissioner in 2004 and elected to
the Second Judicial District Court in
November, 2014. Judge Simons was
the Presiding Judge for the Alternative
Dispute Resolution Program and is an
alternate Probate Judge. She is a highly
skilled mediator who devotes substantial
time to pre-trial judicial conferences.
Judge Simons is active on various
committees with the bar and bench as
well as various community organizations.
Our court is better because of Judge
Simons, and Judge Simons’ love for the
law and juristical skills were developed
during her many years of practice at
Woodburn & Wedge.
I deeply respect Nevada lawyers
and am grateful for the contributions
of Woodburn & Wedge over the past
century. I think of its founding and
early lawyers, employees, and clients.
They could not have imagined the
growth and durability of the little law
firm that began in 1918. The current
lawyers of Woodburn & Wedge honor
their progenitors and represent the best
of our profession. Congratulations to
Woodburn & Wedge!
References for this essay include: Our
History, Woodburn & Wedge, http://www.
woodburnandwedge.com/about-us/our1
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This is number 112 in a
series of essays on judicial
ethics authored by Judge
David Hardy, Second
Judicial District Court,
Dept. 15.

Please visit www.wcbar.org/classifieds for full job descriptions &
deadlines.

EMPLOYMENT
LITIGATION FIRM – Reno is
currently seeking two associate
attorneys. The successful candidates will
have 1-5 years of experience, with strong
research and writing skills. Our firm
prides itself in promoting a balanced
lifestyle, culture and environment,
while focusing on providing the highest
level of client services. Please send
resume, writing sample and cover
letter to jodi@mgsimonslaw.com. All
inquiries will remain confidential.
SMALL FAMILY LAW & ESTATE
PLANNING FIRM seeks associate
attorney with at least two years
work experience in litigation and
admission to Nevada State Bar. Unique
opportunity for motivated lawyer to
receive excellent training and potential
partnership. Send resume and cover
letter
to
emily@petronilaw.com.
FIRM in Reno, Nevada, looking for a
Nevada licensed attorney with 0-2 years
of experience. Someone with moot court
or trial advocacy background who desires
to be a trial attorney. Part time to full time
flexibility. Please email cover letter and
resume to jreyes@friedmanthroop.com.
CIVIL LITIGATION ASSOCIATE
– Reno Fennemore Craig, a Mountain
West business law firm, is seeking an
associate attorney to join the litigation
department of its Reno office. Candidate
must have a strong academic record. We
will consider recent law school graduates
and attorneys with up to four years of
experience in civil litigation. Nevada
Bar membership preferred. Interested
candidates should submit their
cover letter, resume and transcript in
confidence to: Laura Zilmer, Recruitment
Administrator, recruiting@fclaw.com.
ASSOCIATE ATTORNEY.
Small
AV-rated land use/real estate firm in
Lake Tahoe seeking attorney with 3+
years experience to assist with land
use, business, real estate, and litigation
matters. Excellent research and writing
skills required.
Please send letter

and resume to julie@fmttahoe.com.
JUDICIAL CLERKSHIP The Third
Judicial District Court in Yerington,
Nevada, is accepting applications for
a law clerk for immediate hire. Legal
writing skills a must. Submit your
cover letter, resume, writing sample,
reference list, and unofficial transcript
to atiscareno@lyon-county.org. For
additional information, contact Anne
Tiscareno at 775-463-6571 ext. 1.
CARSON CITY is currently seeking
qualified applications for the fulltime positions of Juvenile Deputy
DA and Civil Deputy DA. Please
see posting at www.carson.org/jobs.
IMMIGRATION STAFF ATTORNEY
NEEDED. Volunteer Attorneys for Rural
Nevadans (VARN), a nonprofit law firm
in Carson City, is seeking an Immigration
Staff Attorney who will counsel,
advocate for and represent victims of
domestic violence in immigration and
family law matters. Prior immigration
and family law experience preferred.
Bilingual in Spanish required. Travel
required. Medical benefits. EOE. More
information can be found at www.varn.
org. Please send resume and cover letter to
VARN c/o Julie Bobzien, 904 N. Nevada
St., Carson City, NV 89703, fax (775)
883-7211 or email, jbobzien@varn.org.
STAFF
ATTORNEY
NEEDED.
Volunteer Attorneys for Rural Nevadans
(VARN), a nonprofit law firm in Carson
City, is seeking a Staff Attorney who
will provide legal services in Nevada's
rural counties to Nevadans age 60 and
older. Prior general civil law experience
preferred. Travel required. Medical
benefits. EOE. More information can
be found at www.varn.org. Please send
resume and cover letter to VARN c/o
Julie Bobzien, 904 N. Nevada St.,
Carson City, NV 89703, fax (775)
883-7211 or email, jbobzien@varn.org.
LYON COUNTY is currently accepting
applications for the full-time position of
Deputy District Attorney – Civil. This
Continued on back page
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REGISTRATION NOW OPEN
Join Nevada Legal Services for our
Second Annual Children’s Law Conference September 13-14, 2018!

The conference will be held at
the Silver Legacy Resort and Casino in Reno, Nevada. Visit our website at www.nlslaw.net for
more information and to register online.

Learn more about legal issues affecting children and families with seminars discussing top IEP
mistakes, the Indian Child Welfare Act, and issues affecting transgender and undocumented
youth in the US.

13 CLE credits!
Meet other Children’s Law professionals.

To register, visit:
nlslaw.net/special-events/childrens-law-conference-2018
Early Bird Registration through July 31:
Attorney/Judge: $300 Non-attorney: $100
After August 1, 2018: Attorney/Judge: $400
Non-attorney: $200
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See wcbar.org/events for details and registration
AUGUST

10 WCBA CLE - The Resilient Lawyer

1:30 to 3:30 p.m., 2 Hours

WCBA CLE
The Resilient Lawyer: an Experiential CLE

15

Friday, August 10. 2018 at 1:30 p.m.-3:30 p.m. (2 hours)
Northern Nevada Bar Center
9456 Double R Blvd., Reno
Margaret Crowley, Esq. & Amy N. Tirre, Esq.

15

• Join us for 2 hours of CLE satisfying the new “Substance Abuse, Addiction and
Mental Health Affecting Professional Competence”
* 1 unit carries over to 2019
• This is an “Outside the Box” CLE
• Come Prepared:
* Wear comfortable clothing
* Bring an Open Mind
* Cultivate Mindfulness
* Be ready to Move
• Learn Simple Techniques to Reduce Stress through Movements and Sensory
Integration.
• Create your Own Customized Plan for Stress Reduction and Resilience

NALS of Washoe County (legal
secretaries & paralegals) General meeting, 12
noon at Idlewild Park, Snowflake Pavilion,
Washoe Co. Sheriff’s K-9 Division. Brown
bag lunch for all attendess and 1 hour
CLE. $18 for NALS members. Please RSVP
by August 13 to Tori Francis at 353-7620
or email vfrancis@washoecounty.us. Non
members are always welcome.
Paralegal Studies Certificate Program
Open House. Free information session; 5:30
p.m., UNR, Reno Redfield Campus, 18600
Wedge Parkway, in south Reno. Program
runs from Sept. 15 - Dec. 2, 2018. For more
information, pleaes visit www.extendedstudies.
unr.edu.

12

SAVE THE DATE

To register, please visit www.wcbar.org/events

WCBA Luncheon with the
Honorable Kathleen Drakulich, 1 hour CLE
Credit, 12 noon, Harrah’s. To register, please
visit www.wcbar.org/events

Please send upcoming events to gina@
wcbar.org.

Order 2018-19 Pictorial
Directory
Please call 786-4494 to order
or you can mail a check to
WCBA, PO Box 1548, Reno
NV 89505
Cost is $45 per directory.
Directories will be delivered in
August 2018.
July/August 2018, Vol. 40, No. 7
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EMPLOYMENT ADS CON’T FROM PAGE 17
position will be responsible for providing
legal advice to County departments,
commissions, boards and special
districts; will litigate civil cases and
provide legal services and supervision
to the child support division; work on
child protection cases and covering
prosecution of criminal and juvenile cases
on a limited basis. County-wide travel
required. Main location in Yerington.
Apply at www.lyon-county.org/jobs.
LEGAL ASSISTANT: Established
Insurance defense firm is now accepting
applications for qualified legal assistant.
A minimum of 3- 5 years’ experience in
Insurance defense and/or civil litigation
preferred. We are looking for a candidate
who is friendly, professional, extremely
organized and detail oriented with
ability to multi-task, summarize and
organize large volumes of documents in
timely manner. Also involves assistance
in discovery, and client communications.
Other duties include, but are not limited
to, e‑filings, scheduling (depositions,
travel, and experts), calendaring, conflict
checks, opening and closing files, file
maintenance, phone duties, requesting
and tracking of medical records, and
awareness of time limits regarding
discovery process, assistance at trial.
Job requires proficiency in all Microsoft
office software (Word, Excel, and
Outlook) and experience with Abacus,
Timeslips, Nuance pdf Converter
Enterprise 8.2, Drop Box, eFlex, Wiznet
CM/ECF, Pacer.   Please send letter and
resume to nancy@renotahoelaw.com.

PARALEGAL NEEDED. Paralegal
sought for PulverLaw, a busy family
law firm in Reno. Experience in
family law and/or civil litigation is
preferred. Please send resume and
cover letter to: Katrina@pulverlaw.com.
F/T CERTIFIED PARALEGAL: Local
commercial
litigation
firm
hiring certified paralegal. Must have
excellent
organizational,
writing,
communication skills, independent
worker.
Research
experience
a
plus.
Health
benefits/
401(k).
Email resumes to sandy@lge.net.
SECOND JUDICIAL DISTRICT
COURT Employment Opportunities:
(please visit www.washoecourts.com for
details)

OFFICE SPACE
PROFESSIONAL
OFFICE,
2
blocks from courthouse in Carson
City. Currently set up as a fully
functioning law office with up to date
Michie, Amicus, furniture, etc. Will
lease or sell, available September 1, 2018.
Prices negotiable. Contact Geoffrey
Roullard at 883-1005, geoffrey@
roullardlaw.com.
AT LAKERIDGE mid-size office
in existing law office, additional staff
space available. Shared reception,
conference room, kitchen. Secured
underground parking available. Use of
existing phone system, copier, fax. 8271322

SERVICES
LEGAL RESEARCH & WRITING 20+
years experience at the Nevada Supreme
Court, now available on a freelance basis
for research and writing projects. Briefs,
petitions, motions, etc. tlindeman@
appellatesolution.com 775-297-4877.
LAWYER PROFESSIONAL ERRORS
AND OMISSIONS INSURANCE
PROGRAM. Altus Insurance Agency,
Division of Orgill-Singer & Associates,
has exceptional value for your Law
Office. Over 30 years of serving Nevada.
Contact: John Maksimik CIC, CRM
at 775-398-2525 or email jmaksimik@
orgillsinger.com.
The publication of any advertisement should
not be deemed as an endorsement by the
Washoe County Bar Association nor should
any previously published advertisement be
considered as precedent for future publication
of the same or similar content.
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Your classifed ad appears in The Writ and online at wcbar.
org./classifieds. Updated regularly. Member rate is $25 for
first 30 words and $.50 for each additional word. Nonmember rates: $40 for first 30 words and $1.00 for each
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